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Welcome message

The international scholarly community, all active people occupied
with Sports Law, Lawyers, as well as those who are generally in-
volved in Sports, will have the opportunity to attend the 23 Con-
gress of the International Association of Sports Law (IASL) with co-
operation of Niccold Cusano University, which will be held in Rome.

It is known that the TASL is active in the sector of Sports Law
since 1992, having made 23 consecutive World Congresses. From the
first moment of its establishment untiltoday, researching deeply and
promoting internationally the scientific field of Sports Law. More-
over, the corresponding 1st International Congress, in which the In-
ternational Association of Sports Law (IASL) was born, was organ-
ized by EKEAD on December 11-13, 1992 in the University of
Athens.

The subject of the 23 Congress of the International Association
of Sports Law (IASL) in Rome is entitled: Responsibility in Sports
Activities: Law, Jurisdiction and Ethics. The subject of this confer-
ence is systematically investigated for the first time in all its aspects.
Problems might arise in the theory and praxis of sports activities, due
to the fact that during performance of their duties all natural and le-
gal entities in sports are subject to liability of sports nature with ad-
ministrative-disciplinary character, moral and criminal character.

In particular, the association will debate about four major topics,
with specific panels, about:

— Statutes Governing and Protecting Athletes.

— Sport Safety, Integrity and Security.

— National and International Legislation.

— Ethics. In this section we will debate about ethics and sporting
values.

The International Association of Sports Law beyond its contri-

© Edizioni Scientifiche Italiane ISSN 1970-5611
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bution to development of Sports Law and the successful congresses,
also it has contributed to education though this participation in ed-
ucational programs and Universities courses, as the special e-learning
programme in Sports Law at National and Kapodistrian University
of Athens, which started in September of 2017!

Therefore it is obvious that our expectations of such a Confer-
ence are very high, as well as the participation in this project of schol-
ars and operators of sports life.

It is appropriate at this point to express my thankfulness to the
Rector of Niccoldo Cusano University, Prof. Fabio Fortuna and the
members of the Organising and Scientific Committees of this Con-
gress.

I am sure that the next day of the Congress will be a wiser one.
We are looking forward to your participation and we wish you to
have a wonderful time in Rome.

The President of TASL
Dimrrrios P. PANAGIOTOPOULOS

ISSN 1970-5611 © Edizioni Scientifiche Italiane
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Un diritto sportivo globale

SomMARIO: 1. Premessa. — 2. Le legislazioni nazionali e lo sport. — 3. Rap-
porti tra stati e ordinamento sportivo. — 4. Globalismo e localismo nello
sport. — 5. Post industrializzazione e trasformazione dello sport. — 6. Un di-
ritto globale sportivo?

1. 11 ventitreesimo convegno IASL, che si ¢ svolto a Roma nei
giorni 4 5 e 6 ottobre e di cui qui si pubblicano gli Atti, ha avuto
come tema generale Responsibility in Sports Activities: Law, Jurisdic-
tion and Ethics'. E stata affrontata una vasta tematica che, come si
evince anche dai contributi presentati, ha fornito, grazie ad una mol-
teplicita di approcci, una panoramica mondiale del fenomeno spor-
tivo, della sua realta e dei suoi problemi.

I contributi ci consentono di operare, proprio attraverso questa
molteplicita di approcci, una comparazione tra culture diverse, ma
anche di prendere atto che negli ultimi decenni queste culture diverse
si sono avvicinate anche grazie allo sport e alla sua organizzazione
internazionale. Si sta realizzando, infatti, all'interno del contesto spor-
tivo, ma con ricadute sulle societa, una rivisitazione e negoziazione
nuova delle forme di stratificazione sociale. Basti pensare all’'influenza

! Sono intervenuti alla giornata inaugurale il dott. Marco Befera (CONI) e la dott.ssa
Svetlana Celli (Council Woman Roma Citta metropolitana). Ringrazio I'Unicusano e in
particolare il prof. Fabio Fortuna, rettore dell’Universita, e il prof. Giovanni Puoti, Pre-
side della Facoltd di Giurisprudenza, per aver accolto il Convegno. Il personale ammini-
strativo della Unicusano, in particolare la dottoressa Laura Pecetta, ha collaborato profi-
cuamente, alla organizzazione del Convegno. Un ringraziamento anche alla prof.ssa Anna
Di Giandomenico, all’avvocato Valentina Porzia e al dott. Guglielmo Ciabatti, per il fat-
tivo supporto all’organizzazione. Un ringraziamento anche al prof. Di Nella per ospitare
la pubblicazione degli atti nella Rassegna di diritto e economia dello sport.

© Edizioni Scientifiche Italiane ISSN 1970-5611
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che lo sport ha sulla discriminazione di genere, sulle divisioni sociali,
sull’educazione dei giovani, ma soprattutto sul tema dei diritti fon-
damentali e delle disabilita e via dicendo”.

Quello che ¢ interessante non ¢ solo la comparazione delle varie
esperienze sociali e giuridiche nazionali in relazione ad un fenomeno
che conserva, comunque, una base comune, quanto soprattutto il fatto
che da queste esperienze emergano, da un lato, alcune differenze di
approcci connessi alla diversita degli ambiti politici e culturali, ma,
dall’altro, anche la consapevolezza che si tratta di un fenomeno che
ha anche una sua organizzazione internazionale — all'interno della
quale sembra si possa operare una distinzione tra global sports law
assimilata alla lex sportiva, e international sports law® — da cui non si
potrebbe mai prescindere e che in tutto il mondo deve fare i conti
con gli stessi problemi: gli investimenti, la sicurezza, la legalita, I'u-
guaglianza delle opportunita, il doping, le varie forme di frode spor-
tiva, ecc.

Il Convegno ha dato testimonianza che esiste non solo una orga-
nizzazione internazionale dello sport, che ha una sua autonomia ed
esprime una comunitd, ma che esiste anche una comunita interna-
zionale di studiosi del fenomeno sportivo che, oltre a discutere di
problemi teorici, si interroga sia sulle esperienze concrete sia sugli
strumenti pid utili ai fini del miglioramento dello sport, della realiz-
zazione delle sue finalita molteplici e della possibilita di realizzare —

o di continuare a riconoscerne I'esistenza — un diritto sportivo glo-
bale che, pur all'interno di un ineludibile rapporto con i singoli stati
territoriali, riesca a mantenere una sua organizzazione autonoma sorta,
e tuttora basata, sull’associazionismo privato. Il che coinvolge, anche
se in maniera differenziata, a seconda degli ambiti politici e culturali,
il rapporto tra 'ordinamento giuridico sportivo e gli ordinamenti sta-
tali. Un tema che in Italia, ma non solo in Italia, come si puo de-

? Su questo punto si trovano considerazioni interessanti in A. Markovrrs, L. REN-
SMANN, Gaming the World, How Sports are reshaping Global Politics and Culture, Prin-
ceton, New Jersey, 2010.

> Cfr. R. SIEKMANN, ]. SOEK (eds.), Lex Sportiva: What is Sports Law?, The Hague,
2012. Ricordo qui che lo TASL pubblica la rivista e-lex sportiva Jowrnal che ha come
obiettivo «the development and the promotion of the Sports Law Science worldwide and
of Lex Sportiva theory».
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durre anche dalle relazioni al Convegno, occupa non solo gli studiosi
del settore ma anche 1 legislatori e le Corti di giustizia.

2. Pur nella piena consapevolezza della necessaria autonomia del-
P'ordinamento sportivo internazionale ci si chiede se la difesa delle
istituzioni sportive e la loro incrementazione non abbia bisogno del
supporto della legge statale e degli organismi internazionali’. Proprio
questo aspetto fa riflettere lo studioso italiano che, pit di altri, si
trova inserito in un ordinamento sportivo fondato sull’autonomia e
che continua a rivendicare questa autonomia. Sembra convincente ’ac-
cento che in molte relazioni & stato posto proprio sulla necessita di
strumenti legislativi che garantiscano le istituzioni sportive. Il prof.
Panagiatopoulos, nella sua relazione introduttiva, ricorda: «The law
is necessary for ensuring the sports institution, the smooth and or-
derly holding of sport actions and events, as well as the complete sa-
tisfaction of the right of natural and legal entities to a fair participa-
tion in sport activities and issues». Del resto, le discussioni su que-
sto tema, intervenute nei vari contesti culturali, hanno sempre por-
tato alla conclusione che le ragioni per richiedere I'intervento dello
stato nello sport siano numerose®. Soprattutto, & proprio la crescente
commercializzazione del fenomeno a presentare un evidente bisogno
di regolamentazione giuridica®. D’altra parte, non possono essere la-
sciati solo ad una regolamentazione endogena i problemi della droga
e della violenza, nonché i problemi del lavoro sportivo, visto il peso
che nelle societa ha acquisito lo sport e dato che si tratta di temi che
impattano con le legislazioni nazionali e con il tema dei diritti umani

*Si veda J. Kocijanci§, Opening Address, in R.C.R. SIEKMANN, J. SOEK (eds.), Lex
Sportiva: What is Sports Law?, cit., p. X: «There is no doubt that sport is subject to the
rule of law. But at the same time sport is an area which belongs to the civil society and
should, therefore, enjoy large autonomy, including essential self-regulation, which conse-
quently results in the creation of numerous autonomous rules (e.g. rules of the game, or-
ganizational rules, etc.)». Vedi, anche, Ip., Some Legal Aspects of Fighting Doping in Sport,
in questa raccolta.

> In questo Convegno sugli interventi statali nello sport sono intervenuti vari rela-
tori, tra cui ricordiamo Prasinos et alii, Farkas, Gichuki, Kamenecka-Usova, Kallimani,
Voicu.

¢ Si veda S. GARDINER, Sports Law, London-Sidney, 2001, p. 101. In questo conve-
gno hanno toccato il tema della commercializzazione nei suoi vari aspetti Dingli, Na-
ghipour et alii.
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riconosciuti a livello internazionale. Se tradizionalmente gli enti spor-
tivi erano considerati, ma anche erano, corpi autonomi che si auto-
regolamentavano attraverso quello che ¢ stato definito mutuo disco-
noscimento’, oggi proprio la complessita crescente del fenomeno ha
spostato lo scenario facendo sorgere la domanda se questi corpi pos-
sano continuare ad essere gli unici custodi del loro mondo o lo sport
non abbia bisogno di supporti non solo in termini di investimenti
ma anche, per determinati aspetti, in termini di regolamenta21one ete-
ronoma. Si tratta di una domanda a cui si puo rispondere tuttavia
solo tenendo conto della specificita dello sport. Sul fronte nazionale
’autonomia sportiva, che ha dovuto negli ultimi decenni sempre con-
frontarsi con un intervento continuo da parte dell’ordinamento sta-
tale e comunitario, trova una sua legittimazione costituzionale sia a
livello ordinamentale che a livello teorico. Sul fronte comunitario il
riconoscimento della sporting exception porta nella direzione del ri-
conoscimento della peculiarita dell’ordinamento sportivo®. Lautono-
mia dello sport si confronta con I’evoluzione del rapporto pubblico-
privato e con il rapporto dicotomico stato-mercato, che lo inquadra
in una realta internazionale nella quale si presenta il problema del
rapporto tra lex mercatoria e ordinamenti statali.

3. Importanza riveste quindi il rapporto che viene a crearsi tra
’ordinamento sportivo, che ha indubbiamente una dimensione tran-

7 C’¢ da ricordare, infatti, che nei rapporti tra stati e ordinamento sportivo facente
capo al CIO, dagli anni ottanta in poi si & passati dal «principio tendenziale di mutuo
non disconoscimento» — secondo la formula creata da M.S. GiaNNINT, Prime osservazioni
sugli ordinamenti ginridici sportivi, ora in Ip., Scritti, 111, Milano, 2003, p. 95 — a rapporti
interordinamentali che hanno dato vita ad una ampia fenomenologla che va dalla coope-
razione al tentativo di subordinazione. Sul fronte nazionale I'autonomia sportiva, che ha
dovuto negli ultimi decenni sempre confrontarsi in Italia, ma non solo, con un intervento
continuo da parte dell’ordinamento statale, trova una sua legittimazione costituzionale sia
a livello ordinamentale che a livello teorico. E si confronta con I’evoluzione del rapporto
pubblico-privato e con il rapporto dicotomico stato-mercato, che lo riporta nella realta
internazionale anche per i suoi aspetti amministrativistici. Cfr., a proposito, L. Casint, //
diritto globale dello sport, Milano, 2010; Ip., The Making of a Lex Sportiva: The Court
of Arbitration for Sport «The Provider», New York University School of Law, Institute
for International Law and Justice, Working Paper 2010/5. 1. Vedi, anche, G. GENTILE,
Ordinamento gmndzco sportivo: nuove prospettwe in Riv. dir. econ. sport, 2014.

$ Sul punto mi sia consentito rinviare a M.E. SERRA, Ordinamenti giuridici a con-
fronto. La sporting exception e attivita del «professionista di fatto», Padova, 2017.
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snazionale e trasversale e affonda le sue radici nel privato, e gli or-
dinamenti statali, quindi tra il regime che fa capo al Comitato Olim-
pico Internazionale e i singoli stati. Il che fa sorgere la domanda sulle
modalita e sui soggetti che governano lo sport. Perché, alla fine, pur
quando si voglia porre I'accento sulla dimensione transnazionale non
si pud negare che vi sia una interrelazione tra gli autonomi processi
sociali e 1 processi giuridici. La prima interrelazione riguarda proprio
lo stretto rapporto che 'organizzazione sportiva transnazionale, nata
su basi privatistiche intrattiene con I'ordinamento nazionale nel quale
nasce e dal quale & riconosciuta come organizzazione privata. La se-
conda riguarda il fatto che questa stessa organizzazione, superando i
limiti territoriali entro 1 quali si pone, entra, comunque, in necessa-
rio contatto con altri ordinamenti giuridici. E, anche soltanto ad ana-
lizzare il linguaggio usato dall’organizzazione sportiva transnazionale,
ci si rende conto di come essa risenta delle tradizioni giuridiche nelle
quali & nata, vale a dire, nel nostro contesto, la tradizione giuridica
dell’occidente continentale che, comunque, incide anche su altri am-
biti culturali. E un dato di fatto che anche se si considera, come da
molti & stato fatto, il legal order dello sport alla stregua di una sorta
di costituzione civile non si pud non notare un’interconnessione pro-
blematica tra processi sociali autonomi e processi giuridict’.

I necessario riferimento al rapporto tra ordinamento sportivo e
singole organizzazioni statali territoriali nasce anche dalla considera-
zione che, comunque, stante anche la varieta delle strutture politiche
mondiali, ognuna di esse assume, pur nel necessario riconoscimento
dell’autonomia dell’organizzazione sportiva internazionale, politiche
diverse nei confronti di quest'ultima e dello sport in generale. Ope-
rando una prima classificazione si presentano due modelli: il primo
basato sulla tradizionale self regulation e il secondo sulla necessita di
una qualche maggiore o minore dipendenza da una regolamentazmne
eteronoma. Negli ultimi decenni, questo tema si & reso pit complesso
a causa di due aspetti tra loro antinomici. Da un lato, la presenza

? G. TEUBNER, Global Law Without a State. Dartmouth, 1997; Ip., Idiosyncratic Pro-
duction Regimes: Co-evolution of Economic and Legal Institutions in the Varieties of Ca-
pitalism, in J. ZIMAN (ed.), The Evolution of Cultural Entities: Proceedings of the British
Academy, Oxford, 2002; ma, soprattutto, Ip., Constitutional Fragments. Societal Consti-
tutionalism and Globalization, Oxford, 2012.
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crescente, in ambito globalizzato, della regolamentazione su base tran-
snazionale e privatistica di molteplici aspetti della vita sociale. E non
si pud fare a meno di notare come questa direzione sia stata antici-
pata dall’organizzazione sportiva internazionale, per cui oggi quando
si parla di lex mercatoria si fa riferimento anche all’area dello sport'®.
Dall’altro lato con essa si scontra la richiesta che nasce proprio dal-
ambito sportivo del supporto della legge e la considerazione che la
lex mercatoria, che ha origini trasversali e privatistiche, senza uno
stato che garantisca le convenzioni ratificandole in codici non po-
trebbe avere piena efficacia'’. Il problema sorge quando la conflit-
tualita nascente all’'interno del mondo sportivo impone alle Corti na-
zionali, o anche alla Unione europea, di riconoscere le regolamenta-
zioni sportive. Proprio questa interazione tra I'ordinamento sportivo
e 'ordinamento giuridico porta a costruire, riconoscere, richiedere e
stabilire, in relazione alla specificita dello sport, una lex sportiva'

19 Si veda S. GARDINER, Sports Law, cit., p. 143 s.: «The analogy between lex mer-
catoria and a lex sportiva or sports law is germane: both respect a degree of autonomy,
both acknowledge cultural specificities, both are part of a pluralistic and complex nor-
mative rule structure, and both acknowledge the need for international emphasis in terms
of legal regulation. Lex mercatoria, or the Law Merchant, was the legal doctrine develo-
ped in the Middle Ages by special local courts in Britain and elsewhere. These merchant
courts had judges and jury who were merchants themselves and would apply the lex
mercatoria as opposed to local law. An analogy can be made with the Court of Arbi-
tration for Sport and the view that it is developing a specific doctrine of international
sports law». Gardiner cita L. SEaLey, R.J.A. HootrEey, Commercial Law: Text, Cases and
Materials (1999): «The lex mercatoria was an international law of commerce. It was ba-
sed on the general customs and practices of merchants which were common throughout
Europe and was applied almost uniformly by the merchant courts in different countries
(...) [it] derived its authority from the voluntary acceptance by the merchants whose con-
duct it sought to regulate (...) it was flexible enough to adapt to new mercantile practi-
ces (...) it was speedily administered by merchant courts which shunned legal technica-
lities and often decided cases ex aeguno yet bono (in equity and good conscience)». Vedi
anche Ch. PamBouxkis, Lex mercatoria as Applicable Law in International Obligations,
Atene, 1996, p. 20 s.

" Tra gli altri, J. WiENER, Globalization and the Harmonization of Law, Londra,
1999, p. 161.

12 Cfr,, ancéra, J. KocyanEiE, Opening Address, cit., p. X: «The basic theoretical
problem of the legal science in sport is to define the specificity of sport. That means that
we have to define what the particular characteristics of sports are, i.e. the typical featu-
res which compared to other social substructures (like culture or science) allow a set of
specific sports rules, or in other words, which allow even the sport exception or immu-
nity, complete or partially, with many theoretical and practical legal problems involved.
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Troviamo, infatti, un’ampia gamma di rapporti: si pud realizzare
una sorta di acquiescenza, vale a dire quando in mancanza di atti for-
mali si realizzi un riconoscimento come accade ad esempio nel caso
della protezione del simbolo olimpico. Si possono dare influenze re-
ciproche®, di cooperazione, come avviene, ad esempio, in tema di an-
tidoping, dove gli stati, le istituzioni sportive e la comunita interna-
zionale hanno dato vita alla WADA, World antidoping Agency che,
«is emblematic of the emergence of new forms of hybrid public-pri-
vate governance in the global sphere»'*. Ma il rapporto puo sfociare
anche nel conflitto che sorge sia quando gli stati agiscono in viola-
zione della Carta olimpica o quando il mondo sportivo si muove vio-
lando norme statali. Si tratta di un conflitto tra le autorita pubbliche
e le istituzioni sportive internazionali. La conflittualita pid usuale si
ha quando la regolamentazione globale dello sport impatta in campi
soggetti alla glurlsdlzlone degli Stati, il che avviene, ad esempio, quando
le norme sportive sono poste a confronto con i diritti fondamentali
o attivita economiche garantite o regolate dalla legge.

Per quanto riguarda le influenze reciproche, le relazioni ci con-
fermano un dato ben noto: negli ultimi decenni lo sport ha avuto un
impatto politico e spesso ha influenzato il comportamento degli stati.
A cominciare dalla pingpong diplomacy tra Stati Uniti e Cina negli
anni settanta fino agli eventi che hanno portato all’esclusione del South
Africa dai giochi olimpici di Tokyo o alla recentissima esclusione della
Russia dai giochi olimpici invernali®.

In short, we have to examine what is so important in sporting problems and relations
that it could command different legal treatment. In addition to the principle of specifi-
city, our special attention should also be given to the autonomy of sport, although this
principle is less disputed. It is more than logical and largely accepted that the state and
political authorities should not intervene in the organizational structure of sports».

" A. Markovrts, L. RENsMANN, Gaming the World, cit., p. 30 s.

*'S. GARDINER, Sports Law, cit. Su questo tema e sul tema della frode sportiva sono
stati molti gli interventi in questo Convegno. Ricordiamo Di Giandomenico, Nafziger,
Xu Xiang, Cornelius, Huiying Xiang.

5 A. Markovits, L. RENsMANN, Gaming the World?, cit., p. 16: «There are many
examples of how sports can produce effects on States: the “ping-pong diplomacy” between
the USA and China in the 1970s; the fight against the apartheid and the exclusion of
South Africa from the Tokyo Olympic Games in 1964; the reciprocal “boycotts” between
the USA and the USSR during the Cold War. Moreover, the story of the journey of the
Olympic torch to Bejing provides another example of this relationship, albeit one that is
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4. Le relazioni presentate forniscono un’altra indicazione che ri-
guarda non solo le diversita di approcci tra Sports law e legislazioni
nazionali, ma soprattutto quella parte comune che inserisce il diritto
sportivo nella tendenza di un costituzionalismo globale che sposta
anche sull’organizzazione sportiva il tema della costituzionalizzazione
delle cwil societies'. Gli incontri periodici dello IASL mirano ap-
punto a ricercare se sia possibile o se gid non esista una lex sportiva
che sembra essere un diritto globale sportivo, che fa i conti con le
legislazioni nazionali. Che ci sia un evidente globalizzazione nello
sport ¢ innegabile, anche se ad essa si accompagna, per altri versi, la
rivendicazione di identita diverse'”. Questo ‘paradosso della cultura’
si presenta anche nello sport ed esprime bene la crescente differen-
ziazione che si realizza nello sport stesso e che non puo che avere
impatto sulla sua organizzazione'®.

political rather than legal in character: following European protests against the violent re-
pressive action of the Chinese. Sometimes, however, it is States that influence the sports
regimes, and not vice versa».

16 Esiste una letteratura quasi sconfinata su questo punto e lo sport non si sottrae al
fenomeno dell’antinomia tra global e local. Per il problema in generale cfr. sempre G.
TeUBNER, Constitutional Fragments, cit. Vedi anche T. HyLLAND ERIKSEN, Globalization:
The Key Concepts, Oxford, 2007. Con riferimento allo sport: L. Arrison (ed.), The glo-
bal Politics of sport. The Role of Global Institutions in Sport (Sport in the Global So-
ciety), London, 2005; E. Latty, La lex sportiva. Recherche sur le droit transnational, Bo-
ston, 2007; J.A.R. NAFZIGER, International Sports Law, New York, 2004; Ip., The future
of International Sports Law, in Willamette Law Review, 2006.; A. Wax, Internationales
Sportsrecht. Unter besonderer Beriicksichtigung des Sportvélkerrechts, Berlino, 2009 (zugl.
Diss. Tiibingen, 2008).

17'S. GARDINER, Sports Law, cit., p. 190: «There is clearly a globalizing trend in sport.
At the same time we notice a growing apart, a polarization of, on the one hand, the ever
more commercial top-class sports and, on the other, the revival of local recreational sports
and local traditions. The revival of local popular sports, such as folk games or traditio-
nal games are examples of this». «A paradox of sport can therefore be identified in terms
of “globalization” and “localization”. However, it is clear that regional and international
sports federations regulate by cutting across traditional boundaries. In effect it is often
the case that these global regulators can override domestic sporting regulators, and even
State authorities themselves, to effectively regulate activity within their “jurisdiction”»

' Sul dibattito «global-local> nello sport, cfr. A. BERNSTEIN, A. BLAIN BERNSTEIN,
and N. Bra, Sport, Media, Culture: Global and Local Dimensions, Londra, 2003; J.
HoBERMAN, Sportive nationalism in the age of globalization,in J. BarLg, M. K. CHRI-
STIANSEN (eds.), Post Olympism: Questioning Sport in the Twenty-first Century, Oxford;
J. A. MAGUIRE, Sport and globalization, in A RaNEy, J. BRYANT (eds.), Handbook of
Sports and Media 2004, 2006, p. 435 s; K.B. WamsLEY, J.BARNEY and S.G. Marty, The
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5. Il processo della post industrializzazione e della seconda glo-
balizzazione sta trasformando lo sport avviandolo verso un nuovo
tipo di internazionalizzazione nel quale le culture si incrociano rea-
lizzando anche una sorta di meticciato che, come si & detto anche
prima a proposito del global, si scontra e incontra col local, e, per
reazione,spinge al recupero di un’identita, che si caratterizza per il
suo dinamismo, quasi a formare quella terza cultura, o cultura glo-
bale, caratterizzata da una grande varieta che fa pensare piuttosto al-
Pesistenza di varie culture globali”. Le trasformazioni che dagli anni
settanta in poi si sono verificate in campo economico hanno modi-
ficato sia nelle societa capitaliste avanzate occidentali ma anche negli
ex paesi in via di sviluppo I'organizzazione delle societa sportive. Una
delle trasformazioni che discendono dall’industrializzazione ¢ la com-
mercializzazione presente in tutto il mondo che, collegata alle possi-
bilita tecniche, ha posto nuovi problemi tra cui la protezione dei dati
sensibili. Inoltre, le performances sportive sono entrate nel novero
delle creazioni, da cui anche la possibilita di tutelare diritti di imma-
gine, di autore e via dicendo. Si va verso il cambiamento di alcuni
aspetti chiave delle contemporanee culture sportive con ricadute sulle
culture nazionali per cui ci si pud chiedere fino a che punto gli sport
globalizzati possano influenzare societa e identita postindustriali. Da
cui la domanda: «Which role do sports play in globalization, and to
what extent are they an engine of cosmopolitan political and cultu-
ral change? At the same time, how have sports successfully maintai-
ned traditions in the continuing battles for their very identities? And
how have sports reconciled the new challenges that have emerged by

Global Nexus Engaged. Sixth International Symposium for Olympic Research, Londra,
2002.

19 Cfr. M. FEATHERSTONE, Global Culture. An Introduction, in Ip. (ed.), Global Cul-
ture, Nationality, Globalization and Modernity, Londra, 1990, p. 1 s., per il quale esi-
stono processi culturali transocietari, che assumono una varieta di forme, e processi che
sostengono lo scambio e il flusso di merci, gente, informazione, conoscenze e immagini,
che originano processi comunicativi che acquistano una qualche autonomia a livello glo-
bale: «Hence there may be emerging sets of “third cultures”, which themselves are con-
duits for all sorts of diverse cultural flows which cannot be merely understood as the
product of bilateral exchanges between nation-states...The binary logic which seeks to
comprehend culture via the mutually exclusive terms of homogeneity/heterogeneity, in-
tegration/disintegration, unity/diversity, must be discarded. At best, these conceptual pairs
work on one face only of the complex prism which is culture».
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their becoming globalizing cultural forces with new affiliations and
allegiances far beyond local and national venues?»*. Ma il cambia-
mento pid significativo lo si ¢ avuto grazie alle nuove tecnologie di
comunicazione che hanno modificato lo stesso modo di vivere e fare
sport*.

6. 11 diritto globale sportivo, che rivendica immunita dalle leggi
nazionali, ¢ stato definito «as a transnational autonomous legal order
created by the private global institutions that govern international
sport. Its chief characteristics are first that it is a contractual order,
with its binding force coming from agreements to submit to the
authority and jurisdiction of international sporting federations, and
second that it is not governed by national legal systems (...) It is a
sui generis set of principles created from transnational legal norms
generated by the rules, and the interpretation thereof, of internatio-
nal sporting federations. This is a separate legal order that is globally
autonomous. This implies that international sporting federations can-
not be regulated by national courts or governments. They can only
be self-regulated by their own internal institutions or by external in-
stitutions created or validated by them. Otherwise they enjoy a di-
plomatic-type immunity from legal regulation»”.

In questa prospettiva il legal order dello sport & espressione di una
comunita di soggetti che si pongono come attori sociali che inter-
vengono nel mondo globale e che esprimono non solo capacita nor-
mativa, ma anche gestionale e giurisdizionale basata su una sorta di
identita non solo culturale, ma anche economica, che si trasforma, at-

2 A. Markovrrts, L. RENsMANN, Gaming the World, cit., p. 16.

2 Cfr,, tra gli altri, K. LEFeveR, New Media and Sport. International Legal Aspects,
2012, p. 1: «During the past decade, the media landscape and the coverage of sports
events have changed fundamentally. The emergence of new communication technologies,
such as Internet and digital television, the convergence of these technologies, the multi-
plication of the number of devices through which content can be accessed and the rise
of the active “prosumer” have put their stamp on the way fans can consume sports con-
tent».

2 K. FoSTER, Is There a Global Sports Law?, in R. C. R. SIEKMANN, ]. SOEK (eds.),
Lex Sportiva: What is Sports Law?, cit., p. 35 s. Sulla complessitd di una definizione di
diritto globale cfr. W. TwiNiNG, General Jurisprudence. Understanding Law from a Glo-
bal Perspective, Cambridge, 2009. Sia consentito il rinvio a M.E SErra, Considerazion:
sul global legal pluralism, in Nomos. Le attualita nel diritto, 1, 2018.
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traverso atti di volonta, in identitd istituzionale. Da cui anche un’at-
tenzione particolare alla normativita nascente nelle societa, anche at-
traverso circuiti di policy-making di tipo negoziale policentrico, a base
contrattuale e al di fuori delle sedi legislative ufficiali. E un dato di
fatto che parlare di diritto globale implichi la consapevolezza che esso
mal si concili con le teorie classiche del diritto tipiche della cvil law,
ma parlare di diritto sportivo globale implica toccare un’esperienza
che & ben antecedente alla attuale mondializzazione, frutto di sviluppi
storici che derivano da una molteplicita di fattori tra cui una delle
matrici ¢ il neoliberalismo degli anni settanta”. Quindi, da un lato,
occorre chiarire il significato di ordine giuridico e dall’altro «pren-
dere le distanze dal concetto di fonte formale del diritto che collega
la regola e il suo senso e il suo campo di applicazione, la sua forza
e la sua legittimita all’autorita o all’istituzione che la emana o la pro-
nuncia»*.

Stranamente negli studi sulla globalizzazione incontriamo solita-
mente il riferimento a molteplici aspetti della realta transnazionale,
primo fra tutti il mondo dell’economia e della finanza, ma anche in-
ternet con il suo universo virtuale, il tema del riscaldamento clima-
tico, la responsabilitd sociale d’impresa, il tema dei diritti dell’'uomo
ecc., ma, anche se si nomina lo sport, raramente si tratta di un rife-

» K. BENYEKHLEF, Une introduction au droit global, in Ip., Vers un droit global,
Montréal, 2016, p. 1 s.: «Il importe de se pencher sur le sens 2 donner a ’expression “droit
global”. En effet, il est fondé de se demander ce que recouvre cette expression et de s’in-
terroger sur les “réalités normatives” qu’elle propose et arrange. Mais il serait difficile,
voire réducteur, de s’en tenir 3 une simple définition comme si le droit global était
aujourd’hui une composante bien établie de la science juridique. D’abord, il faut recon-
naitre que ce qu’on entend par “droit global” s’integre malaisément dans les théories clas-
siques du droit (...) Ensuite, le droit étant une “science” hétéronome, on ne saurait faire
état de ce concept émergent sans revenir sur le contexte de cette émergence. Les phé-
nomenes révélés et constitués par le droit global s’inscrivent dans une trame historique
qu’on ne saurait ignorer. En effet, le droit global est le fruit d’une conjoncture qui ex-
plique et justifie son émergence. La mondialisation est bien évidemment la clé d’entrée
dans le droit global. Mais la mondialisation elle-méme est le fruit de développements hi-
storiques qui relévent d’une multiplicité de facteurs, et dont une des matrices est le néo-
libéralisme postulé des les années 1970».

% Cfr. B. FrypmaN, Comment penser le droit global?, Working Papers du Centre Pe-
relman de Philosophie du Droit, 2012/01, in www.philodroit.be, il quale ricorda bene, nel
discutere proprio su come pensare il diritto globale, come sia importante innanzitutto de-
finire cosa si intenda per ordine giuridico.
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rimento dettagliato ad una esperienza complessa e risalente come
quella sportiva. Si tratta di un aspetto di cui ben si occupano, invece,
gli studiosi del settore 1 quali sono anche consapevoli che il mondo
dello sport ha una sua autonomia e soprattutto un suo legal order
caratterizzato anche dall’esistenza di fonti formali, che in qualche
modo lo rende atipico rispetto a tutti gli altri aspetti della globaliz-
zazione®”.

Il diritto sportivo nel corso dei tempi ha realizzato un sistema,
una struttura ordinamentale complessa generalmente autonoma ri-
spetto ai singoli ordinamenti statali. E da questo suo ordine che oc-
corre partire per comprenderne la ‘costituzione’ atipica e porsi le mol-
teplici domande che si presentano. In questa direzione forse possono
aiutarci le riflessioni del societal constitutionalism che consentono di
pensare il diritto globale «non plus comme un ordre unique, de fait
introuvable, mais bien sous la forme des relations et des coordina-
tions, a observer ou A construire, entre les différents ordres juridi-
ques existants»”®

Non basta pid soffermarsi solo sull’originarietd o meno dell’ordi-
namento sportivo, ma occorre guardare al tema del pluralismo giu-
ridico in termini aperti al piano internazionale, avvalendosi dell’evo-
luzione del costituzionalismo con le sue nuove indicazioni relative
alle autonomie sociali e alle formazioni di diritto globale, riflettendo
sul tema delle autonomie e di un rinnovato rapporto tra ordinamento
giuridico e societd in considerazione soprattutto dell'importanza dei
gruppi sociali a livello trasversale. Il che perd non elude il problema
della sua natura e dei rapporti tra il diritto sportivo globale e le nor-

» J.-L. CuaprPeLET, B. KUBLER-MaBBOTT (eds.), The International Olympic Com-
mittee and the Olympic System. The governance of world sport, New York, 2008. Nella
presentazione al volume si legge: «we offer readers a book that deals with one of the
less visible aspects of global governance» e «this book also fills a curious void in politi-
cal science, where athletics are not a serious topic».

2% B. FrypmaN, Comment penser le droit global?, cit., p. 7, ritiene che si debba su-
perare il concetto di ordine giuridico «pour envisager immédiatement les normes et les
interactions juridiques entre les actenrs en tant que telles, indépendamment du ou des or-
dres dans lesquels elles s’inscrivent on non». Cir. anche N. WALKER, The Idea of Consti-
tutional Pluralism, in Modern Law Review, 2002, p. 317 s; C WAaLTER, Constitutionali-
sing (Inter)national Governance: Possibilities for and Limits to the Development of an In-
ternational Constitutional Law, in German Yearbook of International Law, 44, 2001, p.
170 s.
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mative nazionali. Problema che si intreccia con due aspetti tra di loro
peraltro connessi: vale a dire come lo sport ¢ vissuto e praticato al-
I'interno dei singoli paesi e quale pud essere oggi 'impatto del fe-
nomeno della globalizzazione sulle culture sportive locali, che pure
sono legate a forme di organizzazione transnazionale. In altri termini,
il fenomeno dello sport, che ¢ regolamentato a livello transnazionale,
e che, quindi, si pud dire realizzi un diritto globale ante litteram,
esce rafforzato nel contesto globalizzato, anche se, d’altra parte, &
condizionato da pratiche e usi dei principali protagonisti della glo-
balizzazione. La sua crescente commercializzazione e le sue molte-
plici funzioni sociali, il suo riconoscimento come diritto fondamen-
tale richiedono, infatti, interventi positivi che solo gli stati nazionali
possono dare.

Maria FRANCESCA SERRA

Abstract

Partendo dai problemi suscitati dalle relazioni si mettono in rilievo le
principali problematiche relative all’organizzazione dello sport a livello glo—
bale e locale. Emerge un sottofondo comune oltre che la preoccupazione
generalizzata della importanza di mantenere una lex sportiva indipendente
dalla politica pur nella consapevolezza della necessita che lo sport debba es-
sere supportato, sia per gli investimenti, sia per la repressione della frode
sportiva, da atti concreti, anche legislativi. Se lo sport, fenomeno in conti-
nua crescita e trasformazione, & caratterizzato da una organizzazione che ri-
chiede sempre piti la cooperazione tra organizzazioni politiche e ordina-
menti sportivi, ¢ anche vero che esso deve poter conservare la sua autono-
mia e la sua capacitd di governance a livello mondiale.

Starting from the reports, the main problems related to the organization
of sport at a global and local level are highlighted. Several common points
emerge among which the need to maintain a sporting law independent from
politics, despite the need for support for sport, both for investments and
for the repression of sports fraud, by concrete acts, including legislative ones.
Sport must be able to preserve its autonomy and its capacity of governance

globally.
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Meaning and forms of liability in sporting action

SumMmaRry: 1. Forms of liability. - 1.1. Tort and liability distinctions. - 1.2.
Tort in sports - sports liability. - 1.3. Cases of tort in sports action. — 2.
Athletically unlawful acts. — 3. Unlawful acts in sports according to the com-
mon law. — 4. Disencumbering the unlawful character of sport acts issue. —
5. Conclusion.

1. Sports define a wide area of human activity with a maximized
financial interest aspect, which oftentimes decides on sport actions
and the outcome of sport events. The law is necessary for ensuring
the sports institution, the smooth and orderly holding of sport ac-
tions and events, as well as the complete satisfaction of the right of
natural and legal entities to a fair participation in sport activities and
1ssues.

As it happens in everyday life, tort occurs in sports life as well'.
Law and especially Sports Law should govern any form of liability
no matter if it derives from tort, contract or is a combination of both
liability forms.

Some fundamental questions which may be posed in this respect
are: Which are the forms of tort in sports and sport activity? Which
is the form of liability in sport tort? In what does the liability of
who committed the tort consists in and how should liability be
searched for? For instance, we examine what form of liability may
carry — and on which extent — the sports authorities (referees, judges,

' D. Panaciotorouros, Types of Injustices in Sports Activities and Search for Lia-
bility, in Findings of 6th IASL Gongress in Tehran, May 6-8, 1999, Iran. Cfr. also, JASL
Bulletin, 11, 1999, Liability in Sports Activity, Findings, mentioning «the nature of liabil-
ity in sports activity is an issue defined by applicable law».
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observers, etc), during performance of their duties, and what is the
criterion of their culpable behaviour.

1.1. An act is a voluntary, external human behaviour, exercised as
well by omission’. Tort and offence, according to the predominant
view in civil law science, are not two identical notions. The term tort
denotes any unlawful act regardless of whether it contains the ele-
ment of culpability (tort lato sensu) or not, while the term offence
denotes any act which is illegal and culpable at the same time, an act
which causes damage to another person’s legitimate property, thus
giving rise to an obligation to pay damages (tort stricto sensu)*.

Basic forms of liability are the one deriving from a lawful act, also
called contractual liability, and the one deriving from tort, also called
non-contractual liability. Contractual liability differs from the tort-
founded liability with respect to:

a) its extent;

b) the degree of culpability;

c) the burden of proof; and

d) prescription’.

It should be examined whether such tort-founded liability may
be somehow applicable to sport activities®.

In civil law tort-founded liability is based on the principle of cul-
pability, which implies that, in principle, culpability (wilfulness, reck-
lessness, fraudulence or negligence) is required; hence its characteri-
zation as subjective liability”. It is an original liability, since the ob-
ligation to pay damages is directly founded on law, regardless of the

2 At a later stage it will be examined who bears the burden of proving such behav-
iour.

> G. Tousts, Penal code (IIK), 3¢ ed., vol. I, p. 59, fn. 1, TIA\['v® (Gytheion Crimi-
nal Court of First Instance) 15/1964, [Towwxd Xoovixd, (Poinika Chronika Journal), XIV
(14% issue), p. 175; ITA® (Thessaloniki Criminal Court of First Instance) 622/1984, Aoy,
in Armenopoulos Journal, 1985, p. 237.

* A. GEORGIADES, M. STATHOPOULOS, AoTixds Ko (Civil Code), vol. TV, Intro-
ductory remarks Article 914-938, under 1, Athens, p. 679.

5 Ibidem, p. 680.

¢ G. AUNEAU, Le Regime Juridique de la responsabilité civile appligneé an Sectenr du
Sport, 6thn IASL Congres - Tehran - Mai 1999; also in Proceedings of the I* Sports Law
Conference with International Participation, Trikala, Greece, June 4-6, 1999.

7 A. GEORGIADES, M. StarHOPOULOS, Aotids KawdiE (Civil Code), cit., p. 684.
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existence of a contractual relation between debtor and beneficiary. A
legitimate cause of liability is for the most part the offence (unlaw-
ful and culpable act), although a simple tort, i.e. an unlawful act® may
also be included.

The concept of tort in criminal law is narrower; there the term
denotes a crime attracting a punishment in case of its being com-
mitted. A criminal offence is an unlawful act or omission which can
be ascribed to the doer and is punishable by the law. An unlawful
act is one that contravenes prohibitory or authoritative rule of law
as long as for that case no reasons occur which could raise its un-
lawful nature’. Otherwise, the unlawful act discards its criminal na-
ture provided that the conditions set forth by the law for its being
labelled as criminal offence are not met. Criminal liability always pre-
supposes culpability in contrast to civil liability which usually also
requires culpability but in some cases objective liability occurs even
without the debtor’s'® culpability.

1.2. Liability resulting from tort in sports activity'! derives both
from contracts and tort, in form of liability with administrative-dis-
ciplinary, moral and criminal aspects.

During sports activity it is not rare for relations and issues to arise
which fall under common law rather than directly under Sports Law,
and vice versa. The law does not contain separate rules governing
tort in sports activity. Consequently, it is necessary for this concept
to be defined on the basis of the provisions of common law, taking
into account the particular nature of sports institutions, relations and
special rules of Sports Law'.

$ Ibidem, p. 680.

? N. CHoRrAEAS, Criminal Procedure, vol. 1, 9" ed., p. 126; A. Bourorouros, EquITK
(Penal code Interpretation), vol. 1, p. 33; Ch. DEpEs, in ITowwd Xgovixd, (Poinika
Chronika Jowrnal), 1C, p. 337 s.

19 Civil Code, Article 914, Article 918, 922, 924, § 1, 925 C, cfr. A. GEORGIADES, M.
StatHOPOULOS, Aotinds Ko (Civil Code), cit., p. 682.

' D. P. Panagrororouros, Categories of Tort in Sports and Search for Liability, in
Nowwrd Bijua (Nomiko Vima Journal), 48, 2000, p. 1377 s.

12 According to Auneau, the very nature of sports is the cause and the social frame-
work in which the latter develops, which results in the search for sports liability. G.
AUNEAU, Le Régime Juridique de la Responsabilivé Civile Appliguée an Secteur du Sport,
cit.,, p. 53 s.
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During sports activity damage is likely to be caused either to the
athletes themselves or to those directly or indirectly participating in
a sports event; in the framework of the national legal order, such
damage is connected with provisions governing non-contractual, alias
tort-founded liability". In international sports meetings, because of
international elements', the applicable law is determined on the ba-
sis of the rule of private international law stricto sensu, namely of the
area where the issue was raised®. A basic element of tort in the states
of common law is the care due'®.

“Tort in sports activity’ could be defined as an unlawful and ille-
gal act or omission of persons involved in sports, either during sport
events and games in the sports field, or outside sport games in any
other place and time within the scope of the sports institution.

Subjects of tort in sport activity who may be held liable are e.g.
athletes, coaches and trainers, administrative employees of sports as-

1 On the issue of civil liability, cfr. M. Avcoustianaxis, Issues of Civil Liability in
Organizing Sport Events, in Olympic Games and Law, 2005, p. 363 s. An issue which
has not been thoroughly examined yet is whether an injured soccer player could sue his
Club on the grounds that he was forced to play although. Cfr. also M. James, Sports
Torts and the Development of Negligence in England, in International Sports Law Jour-
nal, 17, 19, 2003, p. 2.

! Instead of others, cfr. Ch. PamMBoUKIs, Lex mercatoria and Applicable Law in In-
ternational Contractual Relations, 1996, p. 20 s.

1> E. MousTaIras, Sports Legal Order and Civil Liability. Comparative Law Re-
marks, in Sports Law. Implementation and the Olympic Games, 2005; D. Panagiotopou-
los ed., Athens, as in Lex Sportiva, 2005, according to which a widely applicable rule all
over the world is that the applicable law governing tort is lex loci delicti, i.e., the law of
the place where the damaging event occurred. According to the viewpoint accepted by
most legal systems — also adopted by the EC] —, i.e. that law could be either that of the
place where the damaging action occurred, or that of the area where the results of the
act first emerged.

1 J.'T. Gray, Sports Officials and the Law, in International Sports Law Journal, 2002,
p- 3 s, where the author argues that violation of the care duty owed by a sports offi-
cial to the participants of a sports game is an issue of common care based on the «ra-
tio» in relation to the aim pursued. In South Africa due care is defined and established
on the basis of the Roman Law principle lex Aquiliana on culpa rather than by the «cri-
terion of proximity» of the cause (Proximity Test), as is the case in common law legal
systems; cfr. A.P. AcBoNyiNwmI, Legal Basis for Coaches Liability in Sport and Recreation,
in Sports Law (Lex Sportiva) in the world, 2004; D. Panagiotopoulos ed., cit., p. 187 s;
cfr. E. Moustatras, Comparative Law. University Lectures, cit., p. 84 s. Further infor-
mation on the rights of non-contractual liability in sport acts in E. MousTAIRAS, Sports
Legal Order and Civil liability, cit.
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sociations, unions or federations, authorities of sport games (referees,
judges, observers), even the associations, federations themselves, i.e.
natural or legal entities directly or indirectly involved in sports ac-
tion and athletic issues.

A person’s sports and athletic behaviour is connected to his/her
personal freedom, and any punishment aiming at restricting that free-
dom during searching for liability in sports actions'” should not come
to abolish it'®. A person culpable of tort in sports activity is usually
identical with the person to which sports liability as well as admin-
istrative, criminal or other sanctions are ascribed in connection with
sportsmanship'.

Nevertheless, in some cases the person liable is different from the
one who committed tort. Typical examples are cases of violence and
riots (use of fire-crackers, disorder among fans, smashing seats, etc.),
torts which, although committed by fans or persons unrelated to the
Clubs, always result in some disciplinary sanctions by the competent
sports authority at the expense of one of the Clubs or Associations.
Consequently, in this case the law imputes liability on the compet-
ing club without own culpability of the latter’s”’; this is called ob-

7" According to the case-law in the matter, a person’s characterization as a «non-
sports fan» is not merely a restriction of his/her freedom, but a complete abolishment
thereof and as a punishment it can only be imposed by a court of justice rather than by
the administration authorities. ZtE (State Council) 1724/1965, EmOAO AW (Epitheorisi
Athlitikou Dikaion, Review of Sports Law), 1995, p. 241. The fact that the «Regulation
on the Quality of Sports fan» does not define specific offences and sanctions is not a vi-
olation of the Constitution (Article 7), since the aforementioned Article refers but to
criminal offences, ZtE (State Council) 3657/1987, EmOAOAw, cit., p. 358.

18 3E (State Council) 1724/65, as well as ZtE (State Council) 2480/1993, ISLR 11:3/4,
1995, p. 33 on the constitutional principle of equality, according to which all local sport
clubs may freely use sport facilities with no unjustified distinctions. Similarly 2tE (State
Council) 4914/1988, in International EmOAOLAwx, Epitheorisi Athlitikou Dikaion, Re-
view of Sports Law, ISLR, 1, 1, 1992, p. 96. Imposing restrictions on a minor athlete’s
transfer is not proportional and contrary to the free development of his/her personality.

1% A Board’s order to an athlete’s coach to cease coaching her because of personal is-
sues with her parents, is contrary to the principles of sportsmanship, 2tE (State Coun-
cil) 2417/1993, EmOAOL A, cit., 1995, p. 361, Opinion of TAS 86/01, 10.11.1986; also
the relevant Chapter on doping, infra.

2 Culpability of the team fans is enough to hold the Club liable and the sanction is
subtraction of 2 points, MAO (One-member Jurisdictional Body) 39/1991, cfr. I. Vourt-
sts, HAvtuxewevea) EvOvvnoto Ielbagynd AOAntind Aixowo, in Proceedings of the Ist
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jective liability, although doers of the tort are persons different from
those culpable of it — and many times unidentified?'.

The rules that govern any sport require for the game authorities
(referees, judges, etc.) keep the game under reasonable control and
supervision. A referee has the power to decide directly and in the
framework of sportsmanship on any case not explicitly and specifi-
cally governed by the game rules as well as to establish any abnor-
mal conditions of the holding of the game. This means that the game
authorities should ensure that the game is played according to the
rules, and that harsh and unfair game will be punished accordingly.
Recurring fouls which go unnoticed by the referee could result in

culpability, which will occur after players and other persons engage
in quarrels because of the referee’s omission to notice the fouls™.

The game authorities’ duty and responsibility is to ensure that
safety regulations are kept for the physical integrity and mental health
of the players”. If the referee fails to implement safety regulations
and a player gets injured, liability should be imputed on the referee.
Similarly, the referee is held liable in case of injury because of inad-
equacy of the field*.

International Congress on Sports Law, (D. Panagiotopoulos ed.), Telethrion, Athens, 1993,
p. 384,

2 OAIIE (Football Referees’ Federation of Greece) objective liability due to mem-
bers” behaviour which is defamatory to the sport. OAIIE (Football Referees” Federation
of Greece) is an idiosyncratic member of the proper sports Federation and its organs are
subject to the Federation’s disciplinary authority AEE/EIIO (Appeal Committee of the
Greek Football Federation) 342/1994, ISLR 11:3/4, 1995, p. 361.

2 M. Narotr, J. A. MarTIN, A new defense to the old defenses? The EEOC equal
pay act guidelines, in Marquette Sports Law Journal, 9, 1998; on the legal liability, M
NaroL, Recent Liability Lawsuits against Referees, Ch. 10, in Resource Manual. Legal
Responsibilities and Risk Management for Sports Officials (Australian Sports Commission),
1995.

 For instance, a referee is responsible for the players” basic (or not) equipment, since
otherwise an injury may occur (abrasions, bone fractures etc). Little-league baseball reg-
ulations in the US provide for that the catcher shall wear a helmet, a face mask, knee-
savers and throat protectors, and the batter shall also wear a helmet, cfr. M. Naror, Re-
cent Liability, cit.

% Cfr. related regulations also in any game’s rules. Pericles and Protagoras were the
first to pose the issue on sports liability. As cited in Plutarch’s Pericles’ Life, the two men
kept discussing for a whole day the question of legal liability in a sports accident, «(...)
TOTEQOVTO aXOVTIOV 1] TOV alovia udAiov 1j Tovs aywvobétas xatdoobdtatov Adyov
awriovgyonrov mdbovgnyeiofaw (= (...) which one should most reasonably be held li-
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Besides, the team coach and the holding authority officials may
be held liable for not testing and validating the equipment used and
the field safety for the physical integrity of the athletes. Such liabil-
ity involves also culpability for light or gross negligence.

1.3. Within the scope of sports activity and for the sake of any
further scientific study and the assessment of liability as a means of
attributing justice in sports, cases of tort” may be distinguished, for
example, according to the following criteria:

a) the nature of the legal regulation governing sports acts;

b) the nature of the act itself;

c) the one affected by the action: person, object or function;

d) the existence of culpable or non-culpable behaviour or inten-
tion of the person who committed the act;

On the base of the above criteria, sports torts may be distin-
guished in two categories:

a) Torts which are unlawful from a purely athletical point of
view; tort-founded sports liability falls within the limits of sports
action punished with a respective sports punishment (disciplinary
or moral sanction), but such punishment may also be specially crim-
inal;

b) Unlawful acts occurring during a sports activity, but charac-
terized as unlawful at any event by criminal law and being likely to
occur in any other context of social life. Some indicative cases of tort
in sports activity which outline this distinction are:

a. Actions athletically unlawful:

— infringement on law or articles of association — deviation of a
sports association from its objectives;

— illegal deprivation of personality development;

— public criticism on sport events;

— illegal financial transactions;

— bribery, promise of fraudulent and illegal benefits;

able? The spear, the one who threw it or the game authorities?), Antiphon, Tetralogiae
II; also M.N. SkouTerROPOULOS, H agyaioc Sopuotixg, Athens, 1998, p. 59; cfr. J. DE
Rowmirry, Great Sophists in Pericles’ Athens, Greek version by Kardamitsas Publ., Athens,
1994, p. 12 s.

» D. PanacrororouLos, Categories of Tort in Sports, cit., p. 1378 s.
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— use/administration of doping substances and racehorse electric
excitation;
— illegal participation to a game (false impersonation, illegal par-
ticipation of an athlete) — false health certificate issued to an athlete;
— improper behaviour and misconduct — Personality offence.
b. Actions unlawful under common law:

— physical and moral impairment;

— b.a) revilement, defamation;

— b.b) physical and mental suffering;

— b.c) decetit, extortion etc;

— damage of alien property, and special damage;

— simple and slanderous defamation;

— infringement on the Narcotics Act and the Law on Mediators;

— assault, disruption of the play;

— blackmarketing tickets;

— sale of duty-free sport equipment to a Sports Club;

— riots in sports facilities: assault and battery, casting objects, use
of firecrackers etc;

— doping.

2. Cases of infringement on the law or the articles of the associ-
ation as well as cases of deviation of a sports club from its objec-
tives are athletically unlawful acts®. According to the case-law in the
matter, deviation of a sports association to a profit business leads to
Association’s dissolution”’. Moreover, allocation of State funds by a
sports association or club for purposes other than their initial pur-
pose constitutes a sports offence of criminal nature, and the club
president, the secretary general and the treasurer of the association
are punished in accordance with the (Greek) Penal code regulations
on malversation®. Similarly, athletically unlawful acts comprise cases
of administrative or agential anomalies in sports clubs, associations
or federations”. The presiding sports authority, at the moment of

% Law 2725/199, Articles 3, 7 and 18, 28 and 130 and Law 75/1975 Article 11 § 1.

7 EGAO (Athens Court of Appeal), 1888/1988.

% Law 2725/199, Articles 50-52; cfr. Law 75/1975 Article 24 § 1.

» 31E (State Council) 1444/1996, Emetnoida AOAntixov Awaiov TV, Athens, 2000.
The vice-minister for sports introduced an amendment (5" September 2000) on deroga-
tion of a Board member.
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submission of the year’s statement of accounts, shall conduct a reg-
ular audit about allocation of State funds granted during the respec-
tive financial year. Besides, if financial maladministration is specu-
lated, the authority is empowered to investigate liabilities of admin-
istrative officers by unscheduled audit concerning previous years. An
excessed expenditure budget of a sports association, club or federa-
tion without the Secretariat General of Sports’ consent constitutes a
sports offence exclusively on the part of the members of the associ-
ation Board, who are unlimitedly, jointly and severely liable®.

A player’s judgment against the referee’s person through the Press
or other Media before or after the game is considered to be a sports
offence and the disciplinary sanction applicable is the player’s sus-
pension. To an offending coach a fine is imposed, and to a member
of the club Board his/her derogation of this capacity’’. Moreover,
commenting on a decision delivered by the sports jurisdictional au-
thority via the Press is an offence punishable accordingly™. Passive
bribery in sports (namely acceptance of a bribe) is not a common
crime of the Penal code, but a genuine special crime in sports® and
athletically unlawful, as it aims at directly offending the sports insti-
tution, its values and the sport ideals, hence denaturing both the
sports event and its outcome. This is also an offence of antiathletic
nature punishable with life-long suspension of sports capacity by the

0 Law. 2725/199, Articles 25, 50 52, and Law 75/1975, Article 12 § 7.

31 According to the case-law in the matter, the right of free expression and diffusion
of opinion on any issue orally, in writing or via the Press under Articles 14 § 1 and 25
§ 3 of the Greek Constitution, a personal right fundamental to the concept of Democ-
racy is not unlimited, but it is thought of as existing and functioning within the limits
provided for by the laws in force which allow the establishment of limitations on exer-
cising such right. Such limitations may be generally imposed on any citizen, but may
also be more specific, concerning a special category of individuals, provided that limita-
tions are justified by reasons of general social or public interest or reasons of public or-
der and security; such limitations may not annullate the aforementioned right which
should remain unaffected, its exercise may not become excessively difficult, and all sanc-
tions provided for must be of judicial nature. D. Panacrororouros (1997-2000), (Sports
Code), Athens, p. 123; cfr. the former status Act. 75/1975, rticle 36.

32 21E (State Council) 2289/1986; such judgment is contrary to the principle of sports
capacity.

3 Law 2725/1999, Article 132, in AOAK (Sports Code, 2009), p. 260, cfr. Law 75/1975,
Article 60 § 1; cfr. A. CHARALAMBAKIS, Financial Crimes in Sports, in Proceedings of the
24 Law Conference, Law and Sports, 4/18-19/1997, Athens, 1997, p. 49.
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appropriate authority®. Active bribery (giving bribes)* is similarly
addressed, including referee bribing®®.

Extraordinary benefits to athletes aiming at attaining a favourable
outcome are prohibited by Greek law”. Promise or provision of ben-
efits aiming at stimulating the athletes’ physical or mental powers to
achieve a favourable outcome at the expense of the opponents is a
sports offence of criminal, disciplinary and sports nature”

However, it is highly questionable whether it is an unlawful act
in sports an act aiming at the (anyway legitimate) stimulation of the
athlete’s pursue for a better outcome by intensifying his/her power
and will for success, a fact completely different from offering bene-
fits for his/her lowered performance. Consequently, there is an es-
sential difference between sports bribery in that sense and common
bribery aiming at instilling to the athlete a mental attitude contrary
to the one expected.

* According to A. CHARALAMBAKIS, Financial Crimes in Sports, cit., there is an is-
sue whether suspension of sports capacity is a subsidiary punishment or an administra-
tive sanction. The thesis that it is rather an administrative sanction is corroborated by
the fact that it is imposed by the EDIIT (Committee for Sports Fan Spirit) and not by
the ruling Court.

% Law 2725/1999, Article 132 and Law 75/1975 Article 60 § 2. According to the
case-law in the matter, bribing a football player by an association member is contrary to
the sports capacity principles, ZtE (State Council) 3651/1978, EmOAO AW, cit.,1995, p.
352. Attempted bribery of a football player is contrary to the principles of sports ca-
pacity, tE (State Council) 1691/1981, EmOAO AW, cit., 1995, p. 355. Bribery of offi-
cials of a football club by another club’s officials is contrary to the principles of sports
capacity, 2tE (State Council) 1359/1982, EmOAO AW, cit., 1995, p. 356. Mediation in
football-player bribery is also contrary to the principles of sports capacity, ZtE (State
Council) 1843/1981, EmOAOMw, cit., 1995, p. 356.

36 A referee’s acceptance of a gift promise in order to change the outcome of a foot-
ball game is contrary to the sports capacity principles, ZtE (State Council) 816/1993,
EmOAOLAW, cit., 1995, p. 361. According to the ruling 369/1987 of the Piraecus Assem-
bly of Appellate Justices, in ISLR 1 1992, p. 106.

7 Law 2725/1999, Article 132; also Law 75/1975 art. 60 § 4. Consequently, regular
monthly benefits to amateur athletes by their Association in order for travel expendi-
tures to be covered are not a violation of the law. AIT (High Court) 921/1998, in EAAw,
Hellenike Dikaiosyne Journal, 39, p. 1550.

3 Following an athlete’s final conviction, his/her expulsion from the club and the
suspension of his/her sports capacity by the appropriate authority is also provided for,
cfr. A. CHARALAMBAKIS, Financial Crimes in Sports, cit., p. 51 and D. Panaciororou-
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Promise or offer of special benefits of any kind made by a sports
association Board members to athletes or contract players other than
those included in the initial contract is a sports unlawful act with
criminal content®.

Use of performance-enhancing drugs (doping)* under the form
of blood transfusion before the game as well as administration of any
substance which may alter the athlete’s physical abilities and use of
any means of external physical or mental stimulation constitute a
sports unlawful act of administrative, moral and criminal nature. By
using doping substances maximization of the athlete’s performance is
pursued as well as fraudulent win at any cost, in other words win
not by natural means, i.e. training. Doping as an act falls under the
notion of tort, and not only is it criminally punishable, but it is ath-
letically unlawful as well, as it is antiathletic by spoiling the outcome.
It is also an antiathletic behaviour attracting disciplinary sanctions*!

vos, The Legal Aspects of Sports Ethics and the Protection of Fair Play, in International
Jowrnal of Physical Education, 35, 3, 1998, p. 99.

% Cfr. Section 2 of the Article 132, Law 2725/1999 in AOLK (Sports Code, 2009), p.
260.

“ Articles 128-128 IA Act 2725/99 as currently in force, in AOAK (Sports Code,
2009), p. 233; cfr. Law 1646/1986, Articles 7 and 8 in combination with the European
Anti-Doping Convention, validated in Greece by Law 2371/1996 in D. PanaGrororou-
Los, AOAK (Sports Code), Athens, 1997, p. 250 and 370 s.

“ D. PanacrotorouLos, Doping: Legal Regulation, Athens, 1991, p. 26 s., Ip., The
Doping Issue - Preventive and Repressive Measures, in Sports Science, Athens, 1992, p. 9
s; Ip., El Problema Del Dopale - Medidas De Prevencion Y Presion En Grecia, in Pro-
ceedings of the Congreso Cientifico Olimpico, 1992 (Teresa Gonzilez Ajia, ed., Dere-
cho), 24, 11, 1995, p. 213 s.; Liaros; Ip.,Doping: Antiathletic Behaviour - The Disciplinary
and Criminal Aspects of the Issue, in Enetotda AOMunot Awaiov I, Sports Law Year-
book, 1, The right to sports, Athens, 1994, p. 173 s.; G. Acrourtantis, G. KaMPOUROGLOU
and N. TzartzaNos, Doping, (public debate — Sports Medicine Association Symposium),
in Sports Medicine, 5, 7, 1968, p. 7 s.; A. KoutseLinis, Doping: A Concise Presentation
of the Issue, Athens, 1986; cfr. K. Viewec, Doping und Verbandsrecht, in Neue Juristis-
che Wochenschrift (NJW), 24, 1991, p. 1511 s; Ip., Doping und Verbandsrecht - Zum
Beschluss des DLV - Rechtsausschusses im Fall Breuer, Krambe, Moller, in Neue [uristis-
che Wochenschrift (NJW), 1992, p. 2539 s; cfr. T. LEmMENs, Sports, Doping and Clash-
ing Values, in Pandektis International EmOAOAAw, cit., 11, 1, 1994, p. 3 s. Doping con-
cerns sports even nowadays. Cfr. World Conference on Doping in Sport, Lausanne, 2-4
Feb. 1999, in Olympic Review, XXVI, 25, 1999, p- 4. Besides, analyzmg criminal sanc-
tion of doplng as a Sports Law problem, which is the case already since 1990, is inef-
fective, cfr. D. Panaciotorouros, Sports Law Theory, cit., p. 222. As confirmed by a
research of the University of Athens, out of 462 athletes questioned on the sanction that
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and suspension of sports capacity*’. The same applies for avoiding
doping control, which may damage sports, the athletic ideal and
sportsmanship” and sports and criminal liability is also investigated.

Performace-enhacing drug use and electrical excitation on race-
horses, used in horse racing, and also an athlete’s denial for doping
control may attract criminal and disciplinary sanctions and penalties
as well as sanctions related to sports capacity*.

False impersonation aiming at an athlete’s entering a game dis-
closes an intention of usmg any 1lleg1t1mate means for changing the
outcome of the game®. This violation is not only connected to the
conventional terms of holding a game, which should be a priori and
unconditionally accepted by the associations, but constitutes a basic
athletically unlawful act with disciplinary, moral and accordingly crim-
inal aspects, since sports are thus directly damaged and sports ideals
devastated*. Failing to comply with the regulations of the sports fa-

should be imposed on drug-enhanced athletes, 58% answered that a sanction of long sus-
pension should be imposed. Doping is or should be a purely unlawful act within the
limits of sports activity attracting the respective sanctions, namely life-long expulsion of
drug-enhanced athletes and their providers, rather than constituting a criminal offence,
cfr. K.W. Sourt, The Behaviour of Punished Team Sports Athletes (doctoral dissertation),
National University of Athens, Athens, 1998, p. 55 s.

2 21E (State Council) 3530/1988, EmOAO AW, cit., 1995, p. 358.

“ E®I 12/1989. According to the law, secondary sanctions are provided for the vi-
olating athlete, such as banning from entering sport events and games for a specific pe-
riod under the ruling of the appropriate sports authority (Article 8 § 2 and 3, Act.
1646/1986), suspension of the work permit for the violating coach (Article 8 § 4 Act
1646/1986), and suspension of sports capacity for any other natural entity, ZtE (State
Council) 3530/1988, Evgetioio Noporoyiog ZtE (Index of Case-Law of the State Coun-
cil) 1988, p. 14.

“ Article 128 IA Sports Law, p. 310, cfr. 1646/1986, Article 10 § 1, § 2 and Article
11.

“ Apart from other sanctions, also suspension of sports capacity is imposed, cfr.
AZEAA (High Council for the Resolution of Sports Disputes) 39/2003, 107/2002.

“ D. PANAGIOTOPOULOS, Participation of a Female Athlete of an Amatenr Sports As-
sociation in B-League Basket Championship Games by Violation of the Proclamation Rules
of the Respective Federation Rules, in Awwayriaj Aixny (Dioikitiki Diki Jowrnal), 9, 1,
1997, p. 64 s.; D. Panagrororouros, The Right to Sports and its Protection under Greek
Constitution, in Emetnoida AOAntieov Awcaiov, in Sports Law Yearbook 1, Athens - Ko-
motini, 1994, p. 51 s.; D. PaNnacrororouLos, Participation in Sports Activity and Sports
Customs, in Entg.A0.A, Sports Law Yearbook, cit., p. 70 s. A ruling decision which may
disqualify high school students from the National Gymnastics Games because of the
sport’s nature, which according to common sense is more suitable for minor athletes,
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cilities, which is improper behaviour punishable by Sports Law reg-
ulations® as well as false health certificates, resulting in an athlete’s
irregular entry to a game® by infringing the rules of holding the
game are athletically unlawful acts, as is also inappropriate conduct
of fans®.

3. Many cases of tort and unlawful acts in general may concern
sports activity. More specifically and as an example, cases may be
cited of personality offence and moral harm of the person offended
directly or indirectly, i.e. by tort, as well as of illegal and culpable
cause of damage®.

Types of moral harm are:

a) physical pain (in case of injury);

b) psychological pain or suffering (in case of a close person’s death);

c) depreciation of a person’s social value®.

without any reason of public or social interest justifying their disqualification is contrary
to the regulations of the Articles 16 § 9, 4 and 1 and 5 § 1 of the Constitution, ZtE
(State Council) 3699/1998, EA 99, p. 145; cfr. Act 2725/1999, Article 131, according to
which a game proclamation consists a cOpaon TEOGYWENCEWG.

“7 In cases like those described in the Presidential Decrees (ITA) 456/1988, Article 3,
423/1976, Article 8, § 3 on banning admission in sports facilities due to inappropriate
behav10ur the offender should be previously summoned to give explanatlons, otherwise
there is a substantive omission, cfr. relevant regulations in any game’s rules.

“ Falsification of the date figuring on health certificates in order for some athletes’
entering a game not only is a criminal offence (Article 242 of the Penal code), but it is
contrary as well with the sports capacity principle; ZtE (State Council) 589/1979,
EmOAOLAW, cit., p. 353. Illegal entry in a game by circumvention of the game rules,
which affects the terms of equality of football players, is subject to sanctions according
to the Football Games Rules, Article 21, §4. Cfr. decision 162/27.5.1998 AEE/EIIO (Ap-
peal Committee of the Greek Football Federation).

¥ AZEAA, 21, 83, 88, 89, 125/2003.

° Article 932 of the Greek Civil Code (AK) governs satisfaction for moral harm of
the person injured by the tort. The same Article includes also a simply unlawful act that
may not be wilful, such as unauthorized assumption of a right (Article 281 AK). Pecu-
niary satisfaction due to moral harm does not depend on the property damage, in other
words the person offended may demand either one or both cumulatively, cfr. A. GEOr-
GI1ADIS, M. StatrHoPouLOS, Aotixds Kaddwag (Civil Code), vol. TV, Article 932 under
4, p. 815.

>t Civil Code, Article 59, cfr. A. GEORGIADIS, M. STATHOPOULOS, AoTixds Kdduxac
(Civil Code), vol. 1, Article 59 under 2, Athens, p. 114. Exercising psychological pres-
sure on an athlete by members of the Club Board and weighing him/her without clothes

© Edizioni Scientifiche Italiane ISSN 1970-5611



228 Rassegna di diritto ed economia dello sport 2/2017

In all the aforementioned cases there is an obligation to compen-
sation or financial reimbursement of the damaged part™.

Criminal Law provides for offences which can be committed in
sports matters in general. Such offences include offensive statements
or acts”, bodily harm inflicted carelessly’ or wilfully*>, damage of
alien property, special damage® etc. Among the criminal offences usu-
ally committed in sports outside games are fraud”, without exclu-
sion of its being committed during the game, offences against moral-
itys, simple and slanderous defamation”, infringement on the Law

constitute antiathletic actions contrary to sportsmanship and the rules on sports capac-
ity. Suspension of the sports capacity may be imposed from one to five years, according
to the case. E®I 102/1988, D. PaNnacioToPouLOs, Sports Jurisdiction, cit., p. 100.

52 Crvil Code, Article 914; this Article is also applicable in case of a null work con-
tract, cfr. A. GEORGIADIS, M. StaTHOPOULOS, AoTinds Kadwas (Civil Code), cit., Ar-
ticle 662 point 2, p. 511.

5 Article 361 of the Greek Penal code (ITK), based on the provisions of Act
3148/1955 and Royal Decree (BA) 26-9/7-10-1955 according to the aforementioned ad-
ministrative procedure, suspension of sports capacity constitutes an administrative sanc-
tion clearly different from the secondary sanctions imposed by the criminal court in
case of conviction for a punishable act. Sportsmanship and sports traditions require in-
creased self-control from the Football Public Company members because of their ca-
pacity, even in cases of offensive or abusive treatment by others. The provision of Ar-
ticles 25 and 308, § 3 of the Greek Penal code (IIK) find no application as far as as-
sessment, administrative procedure and exercise of administrative competence are con-
cerned, of the conciliator of a sports-fan behaviour to the principles of sportsmanship
and sporting traditions. Contrary to sportsmanship is also the offensive treatment of a
reporter by a Football Club President in the field and during the game, cfr. ZtE (State
Council) 3288/1992, EMAVY in Hellenike Dikaiosyne Journal, 34, p. 841, and also Em0.
Nouol., Case-Law Review, I, 1993, p. 69. Revilement of a football game coordinator
by a coach constitutes a behaviour that does not abide by the sports spirit, is contrary
to sportsmanship and to the rules of sports capacity, E®I (Committee for the Sports
Fan Capacity) decision 123/1988, D. PANAGIOTOPOULOS, Sports Jurisdiction, cit., p. 101.
Recurring revilement of the refferees by the game physician is an antiathletic behav-
iour contrary to. A 6 months suspension of sports capacity is imposed, E®PI (Com-
mittee for the Sports Fan Capacity) 21/1989, D. PaNacioToPOULOS, Sports Jurisdiction,
cit., p. 102.

> Penal Code, Article 314.

> Ibidem, 308-312.

% Ibidem, 381 and Article 382.

7 Ibidem, Article 386.

% Ibidem, Article 336-353.

% Ibidem, Articles 362, 363.

ISSN 1970-5611 © Edizioni Scientifiche Italiane



D.P. Panagiotopolous / Meaning and forms of liability 229

on Narcotic Substances, infringement on the Law on Mediation, is-
suance of a rubber cheque, and so forth®.

Several sports offences governed by common law are regarded as
special criminal offences, e.g. throwing objects in the field, unautho-
rized access to the field aiming at obstructing the game, assault and/or
battery®!, revilement®, carrying potentially harmful objects (e.g. fire-
crackers, fireworks, smoke bombs, etc), as well as public statements
or other acts made by athletes, coaches or other officials, which could
disturb the orderly holding of the game®.

Persons selling overpriced tickets for sport events commit an un-
lawful act considered to be a special criminal offence, in order for
black marketing in sports to be eliminated®. Also, selling duty-free

0 Law 5960/1933.

¢t Article 41, VI of Act 2725/99, in AOMK (Sports Code, 2009), p. 74, cfr. Act 1646/1986
Articles 1-6. Abetment to riots against a referee by a football club board member is con-
trary to sportsmanship, 2tE (State Council) 1250/1978, EmOAO AW, cit., 1995, p. 351.
Assault against a referee by a football-player, ZtE (State Council) 3417/1978, 2tE (State
Council) 3418/1978, ZtE (State Council) 3419/1978 EmOAO AW, cit., 1995, p. 351 s,
3tE (State Council) 3026/1989, EmOAO AW, cit., 1995, p. 359, Assault and/or battery
against a referee by a club official, 2tE (State Council) 3718/1980, EmOAO AW, cit.,
1995, p. 354, and assault against a referee by a team coach, ZtE (State Council) 1089/1979,
EmOAOLAW, cit., 1995, p. 353. Assault against a TV cameraman by a Club President
during a football game is against. Suspension of sports capacity for two years is imposed,
EOA (Greek Olympic Committee, in Full Assembly) 21/1990, D. PANAGIOTOPOULOS,
Sports Jurisdiction, cit., p. 99, and ISLR 1, 2, 1992, p. 309. Assault and/or battery against
a referee by a football-player constitute violation of the principles of sportsmanship and
sport traditions. Suspension of sports capacity for ten years is imposed on the grounds
of aggravated battery. E®I 56/1987, D. PanaGcioToPoULOS, Sports Jurisdiction, cit., p.
100.

62 Revilement in sports consists in belittling the other person’s honour and reputa-
tion as well as causing moral harm whenever the claimant is also a games authority, while
the time and place of the revilement’s having taken place raises the issue of satisfaction
for said moral harm and pecuniary satisfaction, MovIlgt (Single Justice Court of First
Instance) 813/1994, in EmOewonon Nouotoyiog, Case-Law Review, 1994, vol. 1, 8. 1007

¢ Instigation to riots in a basketball game by a member of the Board is contrary to
the principles of sportsmanship 2tE (State Council) 3657/1987, in Sport Law Review,
1995, p. 358. For the influence of the European Community Law on negative phenom-
ena: violence, doping, antiathletic actions, S. YIAKOUMELOS, (1998), The influence of the
European Community Law specifically on negative phenomena, in 5th TASL Congress
Proceedings, Nafplio 10-12 July 1997, Athens, 1998, p.118 s.

o § 4 of Article 54 Act 2725/1999; cfr. Act 75/1975, Article 61 §. 5. It should be
pointed out that the most significant financial crimes are not governed by the sport law
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equipment to a sports club was an unlawful act according to the law
previously in force, and liable persons Would attract criminal sanc-
tions according to the relevant provisions®.

4. The unlawful character of an act explicitly labelled by law as
such may be disencumbered whenever a general or special reason ex-
ists in this respect. At the event of non-existence of a reason for dis-
encumbering the unlawful character of an act, it is examined whether
the action or omission may be attributed to the specific doer, in other
words whether the specific doer may be considered to be worth
blaming and become personally liable for his/her action as far as law
is concerned®.

Such reasons could be founded on law and also on other law
sources, like customs or even case-law®’.

Disencumbering the athletically unlawful character of an act in

provision, but mainly by legislative provisions of general law, cfr. A. CHARALAMBAKIS,
Financial Crimes in Sports, cit., p.55. According to the High Court case-law 1399/1989,
such a case (Greek Penal code 386.3), is the President of a football Club who issued lot-
tery tickets with tempting pictures of a car which did not belong to the Club, so that
the Club would benefit from the value of the tickets.

% Law 75/1975, Article 46 § 1. This provision was amended by Article 55 Law
2725/1999, and in case of infringement on this Article, the subsidy will be cut down.

6 I. PAPAKONSTANTINOU, Punishable Acts during a Sports Game, in Proceedings of
the 24 Law Convention, Justice and Sports, 18-19 April 1997, Athens, 1998, p. 67.

¢ Reasons for disencumber in unlawfulness of an act result not only from the Pe-
nal code (Articles 20, 21, 22, 304 § 4, 308 § 2, Cfr. Code etc.), but from any other field
of positive law, whether common or statutory, cfr. N. CHORAEas, General Principles of
Criminal Law, 1956, § 39, p. 132, AIl (High Court) 28/1980, in ITowvXoov A’, Poinika
Chronika Journal, XXX, p. 399, because customs are acknowledged a limited significance
by the Greek Criminal Law (Ch. Depgs, [TowvXoov KA, PoinikaChronika Journal, XXI,
p- 285), provided that the custom can neither abolish a criminal law (Article 2 § 2 Leg-
islative Decree (NA) 710.5.1946; Tousis-GEORGIOU, Penal code, 3 ed., vol. 1, p. 4; N.
CHoraras, General Principles of Criminal Law. Under Article 20, Article 2, AIT (High
Court) 914/1980 ITowXgov AA’, pp. 51-52, ATl (High Court) 27/1981, ITowXgov AA’,
Poinika Chronika Journal, XXXI, p. 429, E¢AO (Athens Court of Appeals) 671/1910 ©
KB, p. 312), nor constitute a source of law to establish or increase the punishable char-
acter (N. CHORAFAS, Criminal Law, vol I No BP (1955), p. 85 and on.), but it could
influence directly the criminal regulations, by creating eOiyux®dg reasons to exclude the
@dwro nature of a a€omowng action (Ibidem, p. 59, E¢Ilelp (Piracus Court of Appeals)
159/1982, in TowXgov AB’, Poinika Chronika Journal, XXXII, p. 957, Trikala Crimi-
nal Court of First Instance 130/1-65 ITowXgov IE’, Poinika Chronika Journal, XIV, 311,
p. 627.
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sports is based on the classical Greek thought, according to which
the causal connection is the basis of all existing things which legally
and necessarily result from it, as we already stated in the respective
chapter®®. Consequently, and because of the sporting event, which is
the sports game®, in this case the unlawful character of the act is
disencumbered and therefore it remains unpunished. It is also based
on the principle of ‘proximate cause’, accordingly applied in sports
activity. Thus, it is only in the context of the sport and for the sport
event — and not just in the context of a game, as usually thought be-
cause of a simplistic interpretation —, that an unlawful act does not
always attract the legal consequences that would otherwise be at-
tracted, because it is the sports event which is legally defined” rather
than the game.

The victim’s consent in physical damage” under the condition that
the inflicted damage is not grave, dangerous or lethal, hence it is not
contrary to morality, is customarily viewed as a reason for raising
the unlawful character of an act. In case of a simple bodlly harm,
whenever it concerns sport games, the injured person’s consent in-
heres tacitly in the athlete’s consent to enter the event, both for team
sports (football, basketball, hockey, etc.) and personal sports, espe-
cially in ‘energetic’ or violent sports (boxing, karate, sword play etc.).
In the last case the rule is the highly probable bodily harm, since the
opponents aim at diminishing each other’s sporting ability by using
aggressive moves and strikes’”. Indeed, if the aforementioned sports
(boxing, etc.) were seen from the criminal point of view, all injuries
occurring during the game would consist a punishable criminal act,
while in a sports activity context they are not considered as such, as
they occur only for the sport’s sake and the injured athlete, accord-
ing to the principles of consenting and assuming all permissible risk
is considered to having given his/her consent and assumed the risk

¢ ARISTOTLE, Post Naturalia, Chapt. V, VII now XXX, oph. PHILO OF ALEXANDRIA,
Nom n All goria (= Allegory of Laws), ch. 3, § 7; On Dreams, ch. 1, § 182; On Moses’
Life, ch. 1, § 283; and On Cherubs, § 125.

% More on the sports game, Chapter Sports Rules and Common Law Rules, Ibidem.

7° D. PANAGIOTOPOULOS, Sports Law Theory, cit., p. 20, and analysis in the proper
chapter on game rules and common law rules.

' Penal code, Article 308, 2.

72 1. PAPAKONSTANTINOU, Punishable Acts during a Sports Game, cit., p. 73.
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of his/her own injury” and, this notwithstanding, participates ac-
knowledging the imminent risk of injury.

Characterization of an act as ‘socially conducive is a special rea-
son for raising an act’s unlawful character. A criterion for applying
this principle to sports is whether the general principles, rules and
regulations of the sport were observed by the athletes during per-
forming their acts, even with slight deviations justifiable by the sport
nature’”®. In this case there is no unlawful character in afflicting bod-
ily harm during a game’. If lawfulness or raising of the unlawful
character of an act is established, there is no reason for investigating
the existence of culpability in the doer’s behaviour, which presup-
poses the unlawful character of the act. Under this notion, major
game rule offences cannot be thought of as socially conducive and
sports or other liability considering the culpable and unlawful be-
haviour of the party involved should be examined.

The legal link and the culpable behaviour between the athletic ac-
tion, the sports event and the natural and legal entities of the sports
action, on one hand, and the third parties, on the other hand, are
applied differently, because of the special conditions and various cau-
sations of human behaviour’s manifestation within sport acts and ath-
letic events.

During performance of their duties all natural and legal entities in
sports are subject to liability of sports nature with administrative-dis-
ciplinary character, moral and criminal character, on the basis of com-
mon law rules or special sport offences.

In cases of tort within sports activity, liability is sought in care-

73 D. PANAGIOTOPOULOS, Sports Law Theory, cit., p. 222.

7+ This term was coined by the German criminal lawyer Hans Welzel, cfr. ZupfITAKoC
(Assembly of Justices of Kozani Criminal Court of First Instance), 110/1993 in Defence
1994, 910, Emud. Nopoh., Case-Law Review, 1994, Bodily Harm: Raise of Unlawful Char-
acter p. 1892, 13. Raise of the unlawful character of an act is justified by the circum-
stances and the conditions under which the action took place, ITh.HAel. (Ileia Criminal
Court of First Instance) 119/1993, EmOewonon Nouoloyiag, Case-Law Review, 1, 8,
1994, p.1006

75 According to New Hampshire High Court (1982), Judicial bench may not be united
with the playground bench, M. NaroL, Recent Liability, cit.

76 ZuppIinuXair (Assembly of Justices of Chalkida Criminal Court of First In-
stance) 188/1987, in NoB, NomikoVima Journal, 35, p. 1685, on a football player’s in-
jury by an opponent during a game.
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lessness or wilfulness for the protection of the athletic ideals and
principles as well as sports in general, because it constitutes a pub-
lic benefit serving a public objective. On seeking liability within sport
activity, the first to be examined are the circumstances, the condi-
tions and the reasons for raising the unlawful character of the act.

5. The legal link and the culpable behaviour between the athletic
action, the sports event and the natural and legal entities of the sports
action, on one hand, and the third parties, on the other hand, are
applied differently, because of the special conditions and various cau-
sations of human behaviour’s manifestation within sport acts and ath-
letic events.

During performance of their duties all natural and legal entities in
sports are subject to liability of sports nature with administrative dis-
ciplinary character, moral and criminal character, on the basis of com-
mon law rules or special sport offences.

In cases of tort within sports activity, liability is sought in care-
lessness or wilfulness for the protection of the athletic ideals and
principles as well as sports. On seeking liability within sport activ-
ity, the first to be examined are the circumstances, the conditions and
the reasons for raising the unlawful character of the act.

Dimrtrr P. PanacioToPoULOS

Abstract

The aim of this study is to determine the issue of liability in sports.
Sports define a wide area of human activity with a maximized financial in-
terest aspect, which oftentimes decides on sport actions and the outcome of
sport events. The law is necessary for ensuring the sports institution, the
smooth and orderly holding of sport actions and events, as well as the com-
plete satisfaction of the right of natural and legal entities to a fair partici-
pation in sport activities and issues.

As it happens in everyday life, tort occurs in sports life as well. Law
and especially Sports Law should govern any form of liability no matter if
it derives from tort, contract or is a combination of both liability forms.

Some fundamental questions which may be posed in this respect are:
Which are the forms of tort in sports and sport activity? Which is the form
of liability in sport tort? In what does the liability of who committed the
tort consists in and how should liability be searched for? For instance, we
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examine what form of liability may carry — and on which extent — the sports
authorities (referees, judges, observers, etc.), during performance of their du-
ties, and what is the criterion of their culpable behaviour.

The legal link and the culpable behaviour between the athletic action,
the sports event and the natural and legal entities of the sports action, on
one hand, and the third parties, on the other hand, are applied differently,
because of the special conditions and various causations of human behav-
iour’s manifestation within sport acts and athletic events.

During performance of their duties all natural and legal entities in sports
are subject to liability of sports nature with administrative-disciplinary char-
acter, moral and criminal character, on the basis of common law rules or
special sport offences, the content of which, based on the jurisprudence and
the bibliography, will be presented in this study.
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Processing of personal data in anti-doping policy:
Compatibility with EU Data Protection Regulation?

SumMaRy: 1. Introduction. — 2. The scope of the provisions on doping of
the EU Regulation 2016/679: The specific problem of international data trans-
fers. — 3. Conclusions.

1. The processing of athlete’s personal data, in particular those
that are especially sensitive, such as obtained through biological sim-
ple analysis or personal health data, has been known as one of the
most controversial aspects of the anti-doping policy. This circum-
stance is aggravated by data transfers to States which are not mem-
bers of the European Union. In this context, it should be recalled
that World Anti-Doping Agency (WADA) is responsible for pro-
cessing that concern us, in addition to be located in Canada.

Given the situation, the recent adoption by European Union of
General Data Protection Regulation! (hereafter, the ‘Regulation’) will
force us to raise the legality of such processing with respect to what
is established in the Regulation, as well as analyse the terms of its
possible compatibility with the consequent legal regime that, with re-
gard to guarantee this specific fundamental right, will be implemented
by EU Members States.

On the basis of a study of the provisions of the Regulation which
may affect anti-doping rules, we will analyse the scope of both the
data subject’s consent and the declaration of the objective of reduce
or eliminate doping from sport as an important public interest rea-

! Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016, on the protection of natural persons with regard to the processing of per-
sonal data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (OJ, L119, 4 May 2016, p. 1 s.).
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son. All of the above with the aim to demonstrate if those reasons
can be considered as exceptions for legitimate a transfer made with-
out European Commission adequacy decision or in the absence of
appropriate safeguards.

From this one derives a potential legality of the processing con-
cerned. However, this compatibility will depend on the final judg-
ment of the Court of Justice, based on the principles of necessity
and proportionality.

The Regulation could thus contribute to legitimate the current
anti-doping instruments, from the fundamental rights perspective. To
this end, the new EU law will establish a coherent system concern-
ing data processing control, although limited by its scope of appli-
cation.

2. The right to the protection of personal data is one of the rights
that are affected by the current instruments for combating doping in
sport. In this regard, the EU Court of Justice should have a major
role (from a European perspective and ultimately) to declare the le-
gality of international data transfers (i.e. to third countries or inter-
national organizations) in accordance with the provisions of the new
EU General Data Protection Regulation, which will be applied as of
25 May 2018.

In spite of the above, it must be recalled that the doctrine has al-
ready worked about this issue previously? and the European Court
of Justice of Luxembourg has established the terms under which the
adequate protection of personal data should be evaluated in the con-
text of transfers to third countries or international organizations, as
well as in respect their final processing in the country of destination’.

? Cfr, to that effect, R. MORTE, Problemas de proteccion de datos de deportistas es-
parioles en la actividad de la Agencia Mundial Antidopaje, in Revista Espariola de Dere-
cho Deportivo, 2, 26, 2010, p. 57 s.

3 European Court of Justice, 67 October 2015, c. 362/14, Maximillian Schrems c.
Data Protection Commissioner. On this judgment, cfr. L. Azourar, M. van der Sturs,
Institutionalizing Personal Data Protection in Times of Global Institutional Distrust:
Schrems, in Common Market Law Review, 53, 5, 2016, p. 1343 s.; or E. L DivELEC,
Commentaire de Jurisprudence: Charte des droits fondamentaux — Protection des données
personnelles — Safe Harbor (Sphere de sécurité) Arrét Schrems, in Revue du Droit de I'UE,
4, 2015, p. 673 s.
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However, even considering those precedents (which must be as
obligatory reference to understand this question), we will focus now
on identifying dispositions that, contained in the new European Reg-
ulation, are concerned with the issue of anti-doping policy and its fit
with the system of human rights protection, at least within the scope
of European Union law. This with a view to defining the room of
manoeuvre of EU Court of Justice for the purpose of:

— recognize a hypothetical ‘horizontal’ application of the funda-
mental right concerned.

— declare the legality or illegality of the international data trans-
fer within the framework of anti-doping present policy and conse-
quently the compatibility, or not, with the European Union legal sys-
tem.

Well, the first thing that I would like to stress is that the Regu-
lation, following the evaluation criteria established by the EU Court
of Justice (and confirmed in its latest judgment about it, referred to
in footnote 3) in order to declare an international personal data trans-
fer according to the law, provides expressly such criteria, giving them
legislative force in its Article 45.2. As a result, the European Com-
mission shall be obligated to follow them when deciding if a third
country, a territory or one or more specified sectors within that third
country, or the international organization in question, ensures an ad-
equate level of personal data protection.

In particular, such safeguards are based on an assessment of the
following elements; these should not be interpreted as numerus clausus
system:

a) the rule of law, respect for human rights and fundamental free-
doms, relevant legislation, both general and sectoral, including con-
cerning public security, defence, national security and criminal law
and the access of public authorities to personal data, as well as the
implementation of such legislation, data protection rules, professional
rules and security measures, including rules for the onward transfer
of personal data to another third country or international organiza-
tion which are complied with in that country or international or-
ganization, case-law, as well as effective and enforceable data subject
rights and effective administrative and judicial redress for the data
subjects whose personal data are being transferred;

b) the existence and effective functioning of one or more inde-
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pendent supervisory authorities in the third country or to which an
international organization is subject, with responsibility for ensuring
and enforcing compliance with the data protection rules, including
adequate enforcement powers, for assisting and advising the data sub-
jects in exercising their rights and for cooperation with the supervi-
sory authorities of the Member States;

¢) the international commitments the third country or interna-
tional organization concerned has entered into, or other obligations
arising from legally binding conventions or instruments as well as
from its participation in multilateral or regional systems, in particu-
lar in relation to the protection of personal data.

However, the international transfer or a set of transfers of per-
sonal data can be executed in the absence not only of the European
Commission’s adequacy decision, but also of the appropriate safe-
guards mentioned in Article 46 of the Regulation®, including the bind-
ing corporate rules’. All this according to Article 49 of the Regula-
tion, establishing a number of exceptions for specific situations.

Well, one such situation calling for an exception in this regard is
the context where the transfer is necessary for important reasons of
public interest, as stipulated in the point (d) of the first paragraph of
the Article 49. In this way, it should be note that the recital num-
ber 112 of the Regulation expressly declares the objective of reduc-
ing and/or eliminating doping in sport as exception for that purpose.
A provision that cannot be exempted of the next and opportune
study.

Thus, its scope should be checked from two perspectives: first,

* In practice, the safeguards could lead to: i) a legally binding and enforceable in-
strument between public authorities or bodies; 7) binding corporate rules in accordance
with Article 47 of the Regulation; 7iz) standard data protection clauses adopted by the
Commission in accordance with the examination procedure referred to in Article 93.2;
iv) standard data protection clauses adopted by a supervisory authority and approved by
the Commission pursuant to the examination procedure referred to in Article 93.2; v) an
approved code of conduct pursuant to Article 40 together with binding and enforceable
commitments of the controller or processor in the third country to apply the appropri-
ate safeguards, including as regards data subjects” rights; or i) an approved certification
mechanism pursuant to Article 42 together with binding and enforceable commitments
of the controller or processor in the third country to apply the appropriate safeguards,
including as regards data subjects” rights.

> These are regulated in Article 47 of the Regulation.
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regarding its location in the Regulation, and second based upon the
strict material scope where to make transfer founded on the reason
explained.

As a result of the first appreciation, the fact that the reason of re-
ducing and/or eliminating doping in sport is reflected in the recitals
of the Regulation, leads to the conclusion that isn’t in the legislative
part and, therefore, has no the necessary binding legal force for it to
be directly invoked.

This could lead to future decision of EU Court of Justice to the
effect to declare it as derogation from the requirements for author-
izing international transfers of personal data to third countries or in-
ternational organizations. A decision which, ultimately, will be mo-
tivated by a predictable absence of unification of criteria between the
control authorities in each Member State, or by the knowledge of
the problem by the domestic courts, entailing the activation of the
preliminary ruling mechanism, under Article 267 TFEU. Further-
more, the EU Court of Justice should weigh the principles of ne-
cessity and proportionality to that effect.

On the other hand, from the analysis of the second question, a
negative consequence could derive for interest or objectives pursued
by responsible for world anti-doping policy. That's because the aim
relating to reduce and/or eliminate doping in sport must also apply
(under recital 112) between services competent for social security mat-
ters or for public health. Thus, World Anti-Doping Agency does not
have that legal nature. It is therefore questionable the legality of those
transfers with destination WADA.

With regard to the above, support an international transfer of per-
sonal data to third countries — or international organizations — such
as those subjects to being considered medical data or being related
to health of athletes and, hence, be subject to special protection®, may

¢ In this way, Article 9, first paragraph, of the Regulation prohibits — among others
— the processing of genetic data and the data concerning health, except that, according
its second paragraph and for present purposes: 7) the data subject has given explicit con-
sent to the processing of those personal data for one or more specified purposes, except
where Union or Member State law provide that the prohibition referred to in first para-
graph may not be lifted by the data subject; #) processing is necessary for reasons of
substantial public interest, on the basis of Union or Member State law which shall be
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be unfounded in light of the above explanation on exception con-
cerning important reason of public interest.

A problem that, a priori, could be solved through other deroga-
tion established in the same Article 49.1 of the Regulation and, specif-
ically, in its point (a). This is, in particular, that the person concerned
(i.e. the owner of the data) has given his explicit consent for the pro-
posed transfer, after having been informed of the possible risks of
such transfers for the data subject due to the absence of an adequacy
decision and appropriate safeguards.

Accordingly, either because a transfer is performed without the
corresponding adequacy decision and/or without the appropriate safe-
guards, according to one of reasons of the Article 49.1 of the Reg-
ulation, or because such reason — under point (a) of this rule — lacks
the explicit consent of the owner of the data and/or this person has
not been informed of the possible risks of such transfers, we would
be before a legal reality where proceed the horizontal effectiveness
of the Charter of Fundamental Rights of the European Union and,
particularly, of its Article 8, which it recognizes the right to data pro-
tection’.

3. In the light of the foregoing, I must defend a contrary posi-
tion to the legality of international transfers of personal data to World
Anti-Doping Agency, according to the new EU Data Protection Reg-
ulation.

proportionate to the aim pursued, respect the essence of the right to data protection and
provide for suitable and specific measures to safeguard the fundamental rights and the
interests of the data subject; and 7iz) processing is necessary for reasons of public inter-
est in the area of public health, such as protecting against serious cross-border threats to
health or ensuring high standards of quality and safety of health care and of medicinal
products or medical devices, on the basis of Union or Member State law which provides
for suitable and specific measures to safeguard the rights and freedoms of the data sub-
ject, in particular professional secrecy. These three derogations correspond to the points
(a), () and (i), of second paragraph mentioned, respectively.

7 Article 8 CFREU: «1. Everyone has the right to the protection of personal data
concerning him or her. 2. Such data must be processed fairly for specified purposes and
on the basis of the consent of the person concerned or some other legitimate basis laid
down by law. Everyone has the right of access to data which has been collected con-
cerning him or her, and the right to have it rectified. 3. Compliance with these rules shall
be subject to control by an independent authority».
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In the context of the current world anti-doping policy, the con-
sideration — by the Regulation — of the objective to reducing and/or
eliminating doping in sport as important reason of public interest
which ]ustlfles derogation for an international transfer without Com-
mission’s adequacy decision, or without appropriate safeguards, can-
not be accepted by two reasons:

a) In these exceptional cases, under Article 49 of the Regulation,
the recipient of the data shall be a third country or an international
organization. It follows that other forms of organization, i.e. foun-
dation governed by private law, will be excluded of its scope of ap-
plication.

b) Because the consideration mentioned of important reason of
public interest is contained in the part of recitals of the Regulation
(specifically, number 112), and thus lack legally binding. In addition,
the illegality should also be corroborated, in the context of this recital,
by the fact that the exchange of data for this purpose must be made
between services competent for social security matters, or for public
health. In short, on areas of competence foreign to World Anti-Dop-
ing Agency.

Despite the above, a possible legality of the derogation could be
considered from the point of view of the consent. In other words,
the transfer would be valid on the condition that the athlete gives
his/her free and express consent for it, and after having been in-
formed of the possible risks of such transfers for the data subject
due to the absence of an adequacy decision and appropriate safe-
guards.

Further, it shall be up to the EU Court of Justice to evaluate (at
the time of declare the legality or not) the compatibility with the
principles of necessity and proportionality, not forgetting the con-
troversial issue of WADA’s legal nature.

Davip SeLcapo Ruano

Abstract

One controversial factor that has always been of interest in the anti-dop-
ing context is the international transfers of personal data, which are neces-
sary to combat doping in sport. However, European Union norms on per-
sonal data protection have become a challenge for the anti-doping organi-
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zations located in EU Member States. In this sense, it must be interpreted
the scope of the provisions concerning doping of the new EU General Data
Protection Regulation, in order to determine the compatibility of the cur-
rent international transfers to World Anti-Doping Agency (WADA) with
the consolidated privacy EU legal order.
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Hungary’s sports development efforts (Particularly in view
of the current Coaching programmes)

SumMmary: 1. Historical Background. — 2. List of important sporting events
in Hungary in 2017. — 3. Development of traditionally successful Hungar-
ian sports. — 4. Financial support of other significant sports. — 5. Cohesion
fund to aid the development of sports. — 6. The Featured Coaching Pro-
gramme (FCP). — 7. The Youth Coaches Walk of Life Programme (YCLP).

— 8. The ‘I believe in you’ Programme.

1. The International Olympic Committee developed its Agenda
2020 reform program in December 2014, marking a fundamental de-
parture in the bidding process. The goal of the program is to ensure
that hosting the games is no longer the privilege of the 20 largest
cities in the world. The Hungarian application to host the 2024
Olympic Games differs greatly from the other ones. Budapest out-
lines game-changing plans for more accessible, more affordable, low-
risk Olympic Games in mid-sized cities, bringing sport and festival
back to the heart of the host city. Hungary is a founding member
of the IOC. Outstanding Olympic traditions and results, six previ-
ous — unsuccessful — Olympic bids, unfortunately this seventh bid
failed again.

2. Nevertheless in the coming years a number of important in-
ternational events will be held in Hungary, like the FINA World
Championship, Finn Dinghy Olympic Ship Class World Cup, Men’s
Judo World Championship and Congress, Summer European Youth
Olympic Festival (Gyir), Kick-boxing World Championship in 2017.

The Wrestling World Championship, the Canoe Sprint (WUC)
Szeged and the Modern Pentathlon (WUC) in 2018.

The Qualifying Kayak-Canoe World Championship, and the Qual-
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ifying Modern Pentathlon World Championship, the Qualifying Fenc-
ing World Championship and the Maccabi European Games in 2019,
finally.

The Swimming, Open-water, Diving, Synchronized-Swimming and
Platform Diving European Championship, the Water-polo European
Championship and the UEFA European Championship (group matches
and a round-of-16 game) in 2020.

3. Hungarian Government has accepted the development concepts
of sport in which Hungary traditionally is successful (table tennis,
track and field, wrestling, rowing, judo, kayak-canoe, cycling, skat-
ing, boxing, pentathlon, volleyball, shooting sport, tennis, gymnas-
tics, swimming, fencing).

4. Hungarian Government decided on further financial support
which are not included to the first group of high-priority sports but
could be described as significant from the professional perspective.
These are: scuba-diving, curling, golf, field-hockey, archery, karate,
kick-box, equestrian sports, diving, rugby, ski, snowboard, weight-
lifting, synchronised-swimming, surf, tackwondo, dance sports, bad-
minton, triathlon and sailing.

5. The Government has created a cohesion fund in order to aid
the development of these sports. There was created 4 different cate-
gories of salary. This is a financial reason of the featured coaching
Program. The government supporting these coaches from the central
budget:

— in the first category for the gold, silver and bronz medalist
coaches receive 600.000-1.000.000 Ft (1.940- 3.226 €) monthly com-
pensation;

— in the second category for the IV-VI olympic position coaches
receive 400.000-600.000 Ft (1.290-1.940 €) monthly compensation;

— in the third category for the VII-VIII. Olympic position coaches
receive 300.000-400.000 Ft (950-1.290 €) monthly compensation;

— in the fourth category from 2014-ul no olympic placement
coaches recive 200.000-400.000 Ft (645-1.290 €) total compensation.

This chart representing the four year coach support statistics.
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2014 2015 2016 2017
161 6 172 £6 176 £6 201 8
1.512.912.33 1.557.970.12 1.084.365.29 1.763.037.168
4 HUF 8 HUF 9 HUF HUF
(4. 880.363 €) (5.025.710 €) (3.497.953 €) (5.687.217 €)

6. This program provides the background for the government will
do its utmost to ensure that talented coaches can live in Hungary
and do not have to go abroad. Such an appropriate tool is the Fea-
tured Coaching Program (FCP). This program provides the back-
ground for the employment of high-priority coaches. (The sport as-
sociations should able to cover the costs associated with the em-
ployment of special coaches by the FCP. The central budget grant
makes it possible, to employ, to keep and to provide further train-
ing to the most successful coaches in the country. There is an ap-
propriate tool is the Featured Coaching Program (FCP). This pro-
gram provides the background for the employment of high-priority
coaches. (The sport associations should able to cover the costs asso-
ciated with the employment of special coaches by the FCP. The cen-
tral budget grant makes it possible, to employ, to keep and to pro-
vide further training to the most successful coaches in the country.
The Ministry of Human Capacity joined the Hungarian Olympic
Committee to start an advance coach training to help developing the
featured sport programs.

7. Another Programme is the so called Youth coaches walk of life
program. (YCLP) The goal of the project, launching in 2017, is to
support those coaches, who are Worklng in sports that are not be-
ing effected by corporate taxation. The aim is to support coaches in
sports, which are lacking the number of experts they would need,
and have produced significant international results recently, and are,
or have a realistic chance to be, on the Olympic programme (curl-
ing, badminton, squash, karate etc.). You can see 26 different sport
branches on the axe X the number of coaches, on the axe Y. You
can see on the screen the apportionment of the participants sport
branches by sport branches.

The Ministry of Human Capacities and the Hungarian Associa-

© Edizioni Scientifiche Italiane ISSN 1970-5611



246 Rassegna di diritto ed economia dello sport 2/2017

tion of sports organizations put a plan together to introduce a leisure
type of sports program to the public. The program is named ‘I be-
lieve in you’. The government sending a message with a positive re-
inforcement to the communities to continue participating in sport ac-
tivities at the same time help developing future hungarian talent. Hun-
gary want to be part of the winning circle in future Olympic and
World sport events.

ANDRAS NEMES
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Abstract

Our Paper aims to present Hungary’s sports development efforts. To en-
sure the development of sports and to sustain the talented coaches Hun-
garian Government provides financial supports for sport by some pro-
grammes (Cohesion fund to aid the development of sports, The Featured
Coaching Programme, The Youth Coaches Walk of Life Programme and
the ‘I believe in you’ Programme).
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The professional program of the Hungarian Coaching Association
in 2017

SummMmary: 1. Historical background of the Hungarian Coaching Association.
— 2. Tasks of the Hungarian Coaching Association (HCA). - 3. Protection
of interest. — 4. Upgrade the material and moral reputation of coaches. — 5.
The enrichment of the professional knowledge of coaches. — 6. Publish the
newspaper called Hungarian Coach and the website of the HCA. — 7. Na-
tional Sports Information System. — 8. Performance Director Program. — 9.
Employment of federational youth training coordinators. — 10. Keep con-
tact with the sports state and civil sports organizations. — 11. Coach Learn
Project. — 12. Coach Kids Project.

1. The Hungarian Coaching Association (HCA) was founded in
1993. Its role and gravity will change in 2017. Besides its traditional
tasks it will have other sports administrative and sports development
tasks in 2017. In the last 24 years the HCA preserved and increased
the reputation of the coaching work and it emphasized that the role
of the coaches in the results in every kind of sport is very determi-
native. That’s why the State Secretariat for Sport of the Ministry of
Human Capacities brought the Featured Coaching Program (FCP)
to the competence of the HCA from the 1st January 2017. This year
HCA will help for more than 200 coaches and contributes to elab-
orate the National Sports Information System and to prepare the
‘Performance Director’ Program in cooperation with the University
of Physical Education. Beyond that the HCA will be the employer
of federal youth training coordinators as well. So there will be a pro-
fessional influence for the youth-training of FCP sports.

2. The most important goals and tasks of its by laws — which are
still in force now — will be broadened by the tasks listed in the fol-

lowings.
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3. The active coaches in Hungary — around 12-15 thousand coaches
— just 10 % is the member of the HCA and just half of them pay
regularly the membership fee. They are those, about whom we have
some knowledge and data and those who we can talk with. The
broadening of the membership base is our plan for years. In the lack
of central registration sports federations have no information about
the coaches. The HCA tries to administer the protection of interests
of coaches, it helps the training and further training of coaches and
the observation of their employment.

4. Measures that were taken by the sports management upgraded
the financial acknowledgement of coaches. The FCP belongs to here,
of which execution the HCA has a direct role. The goal of the MET
is to give a reasonable financial allowance for more and more youth
training coaches by his work from the expanded sources. The HCA
also takes care of the Master Coach Prize and presented the Coach
Life Work Prize.

5. It will be essential to enrich the professional knowledge of
coaches. It involves giving lots of information for the coaches and to
organize their training and further training as well in the field of
leisure sport, sport of the disabled, to organize school and student
sporting events, youth and senior sporting events, practical presenta-
tions and meetings without standingly successful coaches. These tasks
will be realized in cooperation with the State Secretariat for Sport,
the Hungarian Olympic Committee, the University of Physical Ed-
ucation and the Hungarian Society of Sports Science.

6. In 2017 we also plan to publish the newspaper called Hungar-
ian Coach in written format. Its new format and content in 2015
won the discretion of the membership and the sports public opin-
ion. The society also operates a website called www.edzokepzesek.hu,
which was developed in 2015 December, where coaches can find the
latest news about sporting events, further trainings and conferences.

7. The development of the National Sports Information System
(NSIR) is an essential task as well. As the cooperative partner of the

National Infocommunication Provider Ltd. the HCA contributes the
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determination of sports professional development and operational
tasks related to the building of the system, in connection with the
development and operation of the NSIR.

8. A new task will be the establishment of the Performance Di-
rector Program, which was established by the British Sports Coun-
cil when London won the right to organize the 2012 London Olympic
Games. Their aim was to put a sports expert to the lead of every
olympic sport, who can coordinate professionally and organization-
ally the work of the federation and who is liable for the execution
of the sports development program. The same structure will be re-
alized in Hungary, which guarantees the professionally grounded and
effective use of states upport of the federations.

The HCA, in cooperation with the University of Physical Edu-
cation:

— it keeps contact with the professional organizations of the sports
branches, measures the needs and coordinates the scientifical work
related to its task;

— it participates in the establishment of directives and strategic
goals for the formation of the position of the Performance Director;

— it participates in the professional conciliation determining the
selection principle of sports experts;

— it cooperates the training of the selected sports experts needed
to fill the Performancer Director position;

— it cooperates in the establishment of the quality assurance sys-
tem of the coaching work and in the legal protection of sports ex-
perts.

In 2017 the professional and organizational preparation of the pro-
gram is the main task: the tender based selection of the prospective
sports experts, their preparation to carry out their duties.

9. Federational youth training coordinators will be employed by
the HCA from the 1st February 2017. Their task is the direct, up-
to-date cooperation with the sports federations on every professional
fields, particularly in the field of youth training. The program in-
corporates the cooperation with the strategically preferred 17 sports
branches. An important task of youth coordinators will be to elab-
orate an evaluating system, which evaluates not the momentary suc-
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cess, but the long-term activity striving to reach the professionally
grounded goals.

10. Another important task of the HCA is to keep contact with
the sport state and civil sports organizations, e.g. with the State Sec-
retariat for Sport of the Ministry of Human Capacities, the Univer-
sity of Physical Education, the Hungarian Olympic Committee, the
Hungarian Society of Sports Science, the National Federation of Sports
Clubs, the Hungarian Paralympic Committee and with the national
professional sports federations.

The HCA partlclpates in international projects as well. It is very
important, because it gives more and more knowledge and develop-
ment possibilities for the coaches and the chance to obtain interna-
tional experiences and professional acknowledgements within the
framework of crossborder cooperation. There are two tenders run-
ning in 2017.

11. 2014-2017: The goal of this project is to elaborate a European
Sports Coaching Framework (ESCF), which is based on the earlier
work of the European Coaching Council and the ICCE. The ESCF
would provide ideas and guidances for European partners in order
to elaborate the leading system of own fields (sports branches).

12. 2016-2018: The goal of this project — in which besides the
HCA the Irish Sports Council, the Belgian Football Federation and
the Dutch Olympic Committee also participate — is to provide the
special training and further training of coaches who work in the field
of the child and youth sport.

BarAzs Farkas

Abstract

The Hungarian Coaching Association (HCA) was founded in 1993. Its
role and gravity will change in 2017. Besides its traditional tasks it will have
other sports administrative and sports development tasks in 2017. In the last
24 years the HCA preserved and increased the reputation of the coaching
work and it emphasized that the role of the coaches in the results in every
kind of sport is very determinative. That is why the State Secretariat for
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Sport of the Ministry of Human Capacities brought the Featured Coach-
ing Program (FCP) to the competence of the HCA from the 1st January
2017. This year HCA will help for more than 200 coaches and contributes
to elaborate the National Sports Information System and to prepare the
‘Performance Director’ Program in cooperation with the University of Phys-
ical Education. Beyond that the HCA will be the employer of federal youth
training coordinators as well. So there will be a professional influence for
the youth-training of FCP sports.
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Linfortunio dell’atleta nel prisma della responsabilita civile

SoMMARIO: 1. Premessa. — 2. I’accettazione del ‘rischio normale’. — 3. Il col-
legamento funzionale tra gioco ed evento lesivo. — 4. Conclusioni.

1. Il tema della responsabilita civile nell’ambito sportivo evoca
obiettivamente una casistica tanto ampia che se ne potrebbe agevol-
mente comporre un commentario.

Gli interpreti hanno svolto un’opportuna classificazione delle ipo-
tesi di danno, essenzialmente operando la distinzione delle fattispe-
cie in base alla qualita degli autori della condotta illecita: sportivi, di-
rigenti e allenatori, organizzatori, proprietari o gestori delle strutture,
medici sportivi, spettatori, terzi ¢ cosi via.

Le sottocasistiche, invece, si concentrano sul soggetto passivo della
condotta illecita. Cosi, per esempio, si considereranno le ipotesi nelle
quali lo sportivo incorra in responsabilitd nei confronti di altri spor-
tivi, del datore di lavoro, dell’organizzatore della manifestazione, de-
gli spettatori etc.

In questo vasto mare, il titolo di questo intervento ¢ in qualche
modo rassicurante, perché circoscrive I'analisi alle ipotesi di respon-
sabilita civile per infortunio dell’atleta.

Eppure, ¢ ugualmente un taglio che pud nascondere delle insidie
e merita qualche riflessione.

Intanto, si allude all’infortunio dell’atleta. Il lemma ‘infortunio’,
pero, non ¢ neutro rispetto al contenuto della relazione, perché pare
riferirsi al fatto obiettivo della menomazione fisica del soggetto e non
alla condotta che lo determina o all’atteggiamento psicologico del re-
sponsabile. Lorigine latina della parola ci riporta al significato di
«evento determinato dalla fortuna», intesa nella sua vox media. Come
tale, il danno non & visto come connesso con la volonta dei soggetti
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implicati nell’evento, ma come ineluttabile destino. Insomma, 'infor-
tunio ¢ P’evento obiettivo di danno.

Ancora, 1l ttolo della relazione allude all’infortunio non di qual-
siasi sportivo, ossia di un soggetto che stia praticando attivita fisica
a fini ludici, bensi all’atleta, ossia di un soggetto che si dedichi ad at-
tivitd sportiva di tipo agonistico. Infatti, la parola ‘atleta’ deriva dal
greco aOANTNG, lottatore, da &AooV, lotta.

Quasi tutti coloro che giocano e praticano sport desiderano su-
perare dei limiti (alle volte rappresentati da un avversario) e quindi
in senso lato ‘vincere’, ma quel partlcolare atteggiamento psicologico
che chiamiamo ‘agonismo sportivo’ colloca talune attivita sportive in
un ambito differente, che ne consente I'inquadramento nel sistema
sportivo nazionale del CONI, che per appunto organizza e soprin-
tende alla dimensione sportiva agonistica.

Il che autorizza a circoscrivere il tema nell’ambito della responsa-
bilita civile per i danni obiettivi patiti da sportivi tesserati per una fe-
derazione sportiva, che sono 1 soli ‘agonisti’ in senso tecnico, ovvero
per quelli che comunque partecipano ad attivita organizzate da Fe-
derazioni sportive affiliate al CONI.

Numerose sono le ipotesi di responsabilita civile per infortunio
dell’atleta. Tra queste si fermera l'attenzione sulla responsabilita ex-
tracontrattuale dell’atleta per infortunio di altro atleta.

2. Lipotesi dell’infortunio causato dall’atleta &, forse, la pit com-
plessa dal punto di vista scientifico. Eppure, & stata talmente esplo-
rata dagli interpreti, che appare persino agevole offrire un rapido re-
soconto dei principali orientamenti interpretativi ormai sedimentati
nel diritto italiano.

Innanzi tutto, secondo I'impostazione che appare preferibile, la re-
sponsabilitd extracontrattuale per il danno provocato dall’atleta ad al-
tro atleta dovrebbe seguire le regole generali dettate dal codice civile.
Dunque, sebbene siano encomiabili gli sforzi ricostruttivi della dot-
trina, ci muoviamo pur sempre nel prisma del codice civile e, quindi,
devono necessariamente venire in evidenza, nella sussunzione dei casi
concreti alla fattispecie tipica, i momenti logici delineati dall’art. 2043
codice civile, ossia:

1) valutazione dell'imputabilita della condotta che si assume lesiva;
i1) qualificazione dell’atteggiamento psicologico dell’autore della con-
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dotta lesiva; iii) individuazione del nesso di causalita adeguata tra con-
dotta e danno; iv) valutazione dell’antigiuridicita del danno; v) ac-
certamento della risarcibilita del danno ingiusto e sua quantificazione.

Ora, lorientamento tradizionale individua nell’attivitd sportiva I’e-
mersione di una scriminante della condotta lesiva, individuata nel con-
senso dell’avente diritto ovvero nell’accettazione del rischio normale.

Cio significa che la condotta lesiva sarebbe antigiuridica, ma non
potrebbe essere punita e, dunque, non darebbe luogo a risarcimento.

La punibilita della condotta potrebbe derivare solo dalla violazione
dolosa o gravemente colposa delle regole tecniche sportive. Infatti, gli
atleti accetterebbero implicitamente 1 rischi derivanti dall’attivitd spor-
tiva agonistica, esonerandosi reciprocamente dalla responsabilita ex-
tracontrattuale, a condizione che le condotte rientrino in quelle con-
sentite dalle regole sportive applicabili alla specifica disciplina.

Questo orientamento & rimasto piuttosto saldo, sia in dottrina che
in giurisprudenza, fino all’'ultimo decennio del secolo scorso, quando
¢ stato osservato da diversi autori e, soprattutto, dalla Corte di Cas-
sazione, che non vi potrebbe essere consenso dell’avente diritto ido-
neo a scriminare condotte lesive di diritti indisponibili quali quelli
alla vita e all’integrita fisica.

Eppure, il tentativo di circoscrivere le ipotesi di responsabilita ci-
vile in ambito sportivo risponde a un’intuizione istintiva e comune,
quella di reputare che non sempre il danno, per quanto grave, in-
flitto da uno sportivo a un altro sia sanzionabile in ambito civile. Di
pit, le condotte rispondenti ai principi delle discipline sportive non
sono avvertite come antigiuridiche e, quindi, 'ordinamento statale
non intende né pud disincentivarne la commissione.

Muovendo per via induttiva da tale intuizione, parte della dottrina
ha sostenuto che lo sportivo, pur ledendo una posizione altrui, po-
trebbe trovarsi a esercitare un diritto proprio. Se questo diritto pro-
prio fosse configurato come prevalente sugli altri interessi in conflitto,
la condotta dannosa non sarebbe comunque punibile.

La fonte normativa dalla quale scaturirebbe questo diritto sarebbe
essenzialmente la Legge 16 febbraio 1942, n. 426, che ha istituito il
Comitato Olimpico Nazionale Italiano.

La legge non solo autorizza la pratica sportiva agonistica, ma la
incoraggia, scorgendovi una finalita benefica sia a livello individuale
che sociale.
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In tal modo, & accettata anche la violenza dalla quale potreb-
bero scaturire dei danni per gli sportivi, purché non ecceda la vi-
vacita, I'audacia e lo spirito agonistico propri della singola manife-
stazione sportiva, sfociando in manifestazioni di irruenza, aggres-
sivita o violenza incompatibili con la natura, lo spirito e la disci-
plina del gioco.

Questa tesi ¢ stata sostenuta da voci autorevoli, a cavallo di se-
colo, e sicuramente ha il pregio di aver scorto nell’attivita sportiva
non una attivita tollerata dall’ordinamento, bensi una dimensione cul-
turale umana da coltivare e proteggere.

Si deve, tuttavia, rilevare che, a seguire fino in fondo il ragiona-
mento, sarebbero non punibili e anzi non antigiuridiche — nei limiti
appena indicati — solo le condotte realizzate nell’ambito di competi-
zioni svolte sotto I'egida del CONL

Cio non ha impedito alla giurisprudenza, soprattutto penale, di
sostenere per alcuni anni che, proprio in virtd della portata sociale e
culturale dello sport, la responsabilita sussisterebbe solo nel caso di
superamento del rischio consentito dalla disciplina sportiva, in appli-
cazione di una scriminante atipica che si fonderebbe su una inter-
pretazione analogica i bonam partem delle scriminanti penali tipiz-
zate.

Questa tesi sconta, innanzi tutto, il limite ricostruttivo dovuto al-
Porizzonte penale nel quale si ¢ originata. Dunque, in primo luogo,
resta individuata esclusivamente una responsabilita a titolo di dolo,
per il consapevole superamento dei limiti dettati dalle regole spor-
tive. Inoltre, dalle ultime parole impiegate emerge con evidenza il se-
condo limite, che pare il punto di maggior rilievo. Questa ricostru-
zione attribuisce un rilievo in campo civile (e penale) alle norme re-
golamentari sportive, che assurgono a metro di giudizio della corret-
tezza della condotta dello sportivo.

Tuttavia, non sembra sia consentito attribuire una portata norma-
tiva nell’ordinamento giuridico italiano a norme che appartengono al-
Pordinamento giuridico sportivo, in ossequio prima di tutto al prin-
cipio della pluralita degli ordinamenti giuridici. Anche perché ci sono
condotte consentite dalle regole sportive che ci6 nonostante appaiono
ugualmente ingiustificabili; mentre altre condotte, pur poste in viola-
zione delle norme sportive, potrebbero generare solo una responsa-
bilita sportiva e non una responsabilita civile.
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3. Nel 2002 la giurisprudenza civile di legittimita ha inaugurato
un indirizzo che pare resistere alle obiezioni e, allo stato, costituisce
ius receptum, salva qualche escursione fuori strada di giudici territo-
riali minori.

Il criterio adottato dai Giudici di Cassazione non ha fatto perno
sul momento psicologico della condotta o sulla coerenza — intesa in
sé e per sé — della condotta stessa con le regole di gioco, bensi sul
collegamento funzionale tra gioco ed evento lesivo.

Le condotte che sono strettamente e funzionalmente collegate con
il gIOCO SPOrtivO NON pOssono ricevere sanzione civile, seppure co-
stituiscano una violazione delle regole sportive. Infatti, in ogni atti-
vitd sportiva i partecipanti devono immettere un’energia morale e fi-
sica spesso non compatibile con il mantenimento della massima in-
columita altrui (o propria) e con il rispetto stesso delle regole spor-
tive.

Alla ricerca della massima prestazione, lo sportivo tenta sempre di
rimanere vicino al limite, ma proprio mentre lo cerca, puo superarlo
e quindi 1nfrangere la regola sportiva. Se, tuttavia, Pattivita che ca-
giona il danno ¢ funzionale al gioco, essa non sara foriera di re-
sponsabilitd civile. Infatti, a condizione che le condotte rispondano
solo alla logica del gioco, le parti accettano il rischio di danni, che
sono convinti di poter evitare proprio rispettando la regola sportiva
e il principio generale del fair play.

Come si vede, per la valutazione del collegamento funzionale tra
condotta e gioco, sara comunque indispensabile valutare il contenuto
delle regole sportive, ma solo al fine di individuare gli obiettivi con-
sentiti dalla singola attivita sportiva. Qui la funzione delle norme
sportive non & pid, come in altre ipotesi, di individuazione di norme
giuridiche applicabili in campo civile, bensi quella di metro 1nterpre—
tativo della rispondenza delle singole condotte al grado di intensita e
aggressivita connaturato all’attivita stessa.

In questa prospettiva, da una parte, la violazione delle regole spor-
tive non integra di per sé sola la responsabilita civile, perché & ne-
cessario che la violenza esercitata sia stata tale da violare lo spirito
del gioco, muovendo verso un obiettivo non consentito: la sopraffa-
zione dell’avversario con mezzi scorretti, quali ad esempio una vio-
lenza non compatibile con le caratteristiche proprie del gioco, nel
contesto in cui si svolge.
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Dall’altra parte, il mero rispetto delle regole sportive potrebbe non
essere sufficiente, di per sé, a escludere una responsabilita civile, lad-
dove la condotta realizzata non sia comunque volta a raggiungere gli
obiettivi propri del gioco, nel suo contesto, bensi sia dolosamente ri-
volta o colposamente realizzata in modo da danneggiare I'avversario.

Questa ultima considerazione non & generalmente condivisa. Si
pud evocare, con alcune semplificazioni, una immagine che appar-
tiene all’ambito sportivo del tennis. Immaginiamo un tennista pro-
fessionista — quindi tecnicamente abile — che trovandosi a rete per
compiere un comodo smash, pur avendo tutto il campo a disposi-
zione per appoggiare il colpo, indirizzi la palla verso il corpo del-
’avversario pure a rete, colpendolo in pieno viso. Nell’ esemplo il ge-
sto tecnico, pur di per sé consentito dal regolamento, non ¢ volto a
conseguire il punto, bensi ¢ direttamente o indirettamente volto —
mentre si consegue il punto — a ferire, umiliare o condizionare I’av-
versario.

Naturalmente, che la condotta sia in qualche modo dolosa o quan-
tomeno gravemente colposa si desume dalla possibilita tecnica del
giocatore di realizzare il punto in altro modo.

Cio consente di reputare che I'atleta abbia cercato di raggiungere
un fine non consentito dalla regola sportiva e, certamente, foriero di
responsabilita civili in caso di danno cagionato all’avversario.

In effetti, come si vede anche dall’esempio, I’analisi del nesso fun-
zionale tra gioco ed evento lesivo consente di selezionare gli interessi
giuridicamente tutelati nell’attivita sportiva, da quelli che si amman-
tano di sportivita ma sono solo gesti violenti.

I rispetto della regola sportiva, quindi, provoca esclusivamente
una presunzione iuris tantum — dunque superabile — di non imputa-
bilita della condotta.

In questa analisi delle condotte e del loro collegamento funzio-
nale con il gioco, che empiricamente potrebbe non rivelarsi semplice,
possono tornare utili le ripartizioni tracciate tradizionalmente dalla
dottrina tra attivitd agonistica e attivitd non agonistica o addirittura
mero allenamento. Tra sport a violenza necessaria, sport a violenza
eventuale e sport sostanzialmente non violenti.

Infatti, a seconda del tipo di sport e, dunque, delle norme spor-
tive che ne regolano lo svolgimento, & possibile valutare con obietti-
vita se vi sia stata adesione ai principi propri dell’ambito sportivo, al
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fine di evitare la lesione della sfera fisica (o morale) dell’avversario.
Lesione, quest’ultima, che sarebbe non consentita in quanto non rien-
trerebbe tra le posizioni protette del danneggiante, che consentono il
sacrificio — accettato da tutti gli sportivi come eventualita non remota
— della posizione del danneggiato.

4. Malgrado gli sforzi della dottrina, le ipotesi di responsabilita ci-
vile per l'infortunio dell’atleta resistono a rigorose classificazioni.
Quantomeno per il fatto che la realta supera spesso I'immaginazione
e sempre nuovi casi cercano la loro giusta collocazione.

Il lavoro dei giuristi &, insomma, ancéra lungo.

Per di pid, a quanto risulta dagli studi di etologia, 'uvomo ¢ forse
'unico animale a mantenere per tutta la vita I'istinto al gioco, nel
quale continua ad apprendere nuove modalita di relazione e di uso
delle proprie facolta. Al contrario, quasi tutti i mammiferi superiori
cessano di giocare al raggiungimento della maturita sessuale e nes-
suno continua a giocare anche in vecchiaia.

Nell’'uvomo, come in tutte le creature, I'istinto di gioco non & che
una forma di aggressivita re-diretta e, dunque, tendenzialmente impli-
chera sempre una sopraffazione dell’avversario, per quanto ritualizzata.

Inoltre, I'istinto di superare costantemente il limite produrra con-
tinue generazioni di agonisti delle singole pratiche sportive.

Cio significa che, con ogni probabilita, non solo gli sport attuali
si evolveranno ancéra, ma vi saranno nuovi sport, nei quali impie-
gheremo nuovi materiali, nuove attrezzature e nuovi ambienti di gioco.

In questo scenario continuamente mutevole, i giuristi dovranno
costantemente riflettere sulle ipotesi di risarcibilita del danno occorso
all’atleta. Cio risponde all’esigenza che il diritto sia comunque la cor-
nice nella quale si modifichi quello scenario, continuando comunque
a raffigurarsi una umanita sana. Soprattutto nel settore dell’agonismo
sportivo, che in qualche modo & un paradigma dell’'umanita e, anzi,
ne dovrebbe essere 'idea in senso platonico.

Maurizio BENINCASA

Abstract

D’ampia casistica relativa alla Responsabilita civile impone di circoscri-
vere I'analisi all’'infortunio dell’atleta, vale a dire a chi si dedica agonistica-
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mente all’attivita sportiva, con attenzione specifica alla responsabilité extra-
contrattuale dell’atleta per infortunio dell’altro atleta. La recente giurispru-
denza civile opera un collegamento funzionale tra gioco ed evento lesivo
per cui in questo caso le norme sportive fungono da metro interpretativo
della rispondenza delle singole condotte al grado di intensitd e aggressivita
connaturato all’attivita stessa.

The essay focuses on the athlete’s responsibility for the injury of the
other athlete. Recent Court jurisprudence establishes a link between the
sporting activity and injurious events, using sports rules as an interpretative
criterion of the correspondence of individual conduct to the degree of in-
tensity and aggressiveness inherent in the activity itself.

© Edizioni Scientifiche Italiane ISSN 1970-5611



260

Spectator and other supporter-induced violence albanian
and serbian football before the court of arbitration for sport

SumMARY: 1. Introduction: the problem of violence. — 2. The European con-
ventions on spectator violence (1985) and safety, security and service (2016).
— 3. The CAS Cases Arising Out of the 2014 qualifying match between Al-
bania and Serbia for the 2016 European championships. - 3.1. Albania v.
Serbia. - 3.2. The UEFA proceedings. - 3.3. The CAS awards. - 3.4. The
key issues. - 3.4.1. The attribution of fan behavior. - 3.4.2. The evidence of
violence. — 4. Conclusion.

1. Violence in sports events is nothing new. Leaving aside the long
history of unacceptable clashes among players on the playing field
itself as well as the fundamentally violent nature of some sports such
as rugby, ice hockey, and North American football!, its incidence
among spectators and other supporters can be chronicled as early as
the Sydney Riot of 18792 In that instance, a controversial call by an
English umpire during a cricket match between English and Aus-

! Interestingly, these three sports rank, in the order listed, as the sports that have re-
sulted in the largest number of brain concussions. Rugby players are by far the most
prone to suffer concussions (four times the incidence in ice hockey), quite likely because
of a lack of protective equipment. Closely behind American football, the next sports in
this ranking are two sports not ordinarily considered violent: football/soccer and bas-
ketball. It is unclear why boxing is not in this ranking, but headgear and strict rules do
protect boxers. Cfr. Schools and Hard Knocks, in Economist, 5" March 2016, p. 14. One
study of violence in Canadian hockey suggested root causes of a violent code of behav-
ior but also lower rates among experienced players and a declining record of violence in
that sport. For a summary, cfr. P. Restrero, Canadian Violence From the Prairie to the
N.H.L., in N.Y. Times, Oct. 11, 2015, p. 10.

? Cfr., generally, J. PoLLarD, The Formative Years of Australian Cricket 1803-93, Sid-
ney, 1987, p. 224 s.
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tralian teams prompted some 2,000 irate Australian fans to invade
the pitch, thereby suspending play and leading to several arrests.

Since then, European football/soccer matches have been by far the
predominant venue for acts of violence. English spectators, in par-
ticular, have been notorious. But the problem of violence induced by
spectators and other supporters of clubs and teams is universal. For
example, football/soccer matches between China and Japan have been
marred by violent threats from spectators’. A notorious war in 1969
between El Salvador and neighboring Honduras evolved from a melée
following a disputed match between national teams*. The 2016 UEFA
European Championship hosted by France began with a brawl be-
tween Russian and English spectators after a match ended in a draw
between their national teams’.

Violence is not limited to football/soccer matches, of course, as
occasional brawls during North American events in other sports at-
test. It might also be recalled that rugby’s status as an Olympic sport
was suspended between 1924 and 2016 because of spectator violence.
The 1924 Olympics, which took place in Paris, featured a champi-
onship game between a heavily-favored French team against a United
States squad. After two French players were injured, the French fans
booed and hissed the U.S. team for the rest of the match. After the

* Cfr, e.g., J. PomrreT, Chinese Lessons, 2007, 267 (describing competition between
the two national teams during which the Chinese spectators booed the Japanese national
anthem, pelted Japanese fans with garbage, raised threatening signs such as «Death to the
Japanese», and chanted «kill, kill, kill»).

* Contemporary news coverage included N.Y. Times, June 29, 1969, §5, at 15; N.Y.
Times, June 28, 1996, at 1.

> Cfr, e.g., 20 Russians are Deported by France for Fighting, in N.Y. Times, June 19,
2016, at SP11 (reporting that besides the deportations for spectator involvement in hooli-
ganism, three Russians were convicted of criminal offenses and sentenced to prison terms
of one to three years); S. BORDEN, A Flare in the Stands Could Signal Russian’s Exit, in
N.Y. Times, June 16, 2016, p. B10 (describing an incident after UEFA had given the Russ-
ian national team a «suspended disqualification» for the violent behavior of its fans in
which a Russian-originated flare in the stands, prohibited under UEFA rules, threatened
to end the Russian team’s participation in the European Championships); S. BorpEN, A
Day After Alarming Melée, a Fight Keeps the Focus off the Field, in N.Y. Times, June
13, 2016, at D5 (reporting details of the brawl in Marseille after the England-Russia match,
but also noting confrontations among fans on the streets, outside the stadiums elsewhere
in France, and the arrest of English fans in the city center of Marseille prior to the Eng-
land-Russian match).
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U.S. team surprisingly and easily won 17-3, fighting erupted in the
stands, leading to inevitable physical injuries — and a 92-year injury
to rugby itself as an Olympic sport®. Of course, in addressing the
problem of violence in sports, we should also keep in mind a long
history of threatening behavior in cultural venues other than sports,
such as theaters and mass outdoor music events.

The factors that specifically contribute to violence by spectators
and other supporters of sports clubs and teams fall into three cate-
gories: psychological, environmental and political’. Among the psy-
chological factors are a strong identity with a club or team, the frus-
tration of fans who realize their lack of control over disappointing
performances on the playing field, the projections into the stands of
hostility based on playing-field violence, hypermasculinity and re-
lated gang mentality, mob mentality among fans, and often most im-
portant, alcohol-induced behavior. Environmental factors include the
density of a spectator crowd, the role of social media in fostering vi-
olent interconnectedness, inadequate or ineffective security and inad-
equate surveillance of venues provided by host clubs or teams, a lack
of reminders by event organizers about good sportsmanship, and
sometimes the sheer importance of a particular event. Political fac-
tors may include, within a single country, an identity between a team
and a particular political faction; and externally, a chauvinistic or na-
tionalistic impulse or, more significantly, ongoing hostility between
nationalities. Whatever the instigating factor, the prevailing theory of
aggressive behavior posits a combination of group frustration and so-
cially learned cues that favor aggression.

The antidotes to violent behavior are compelling. They include
deliberate and continuous public education in good sportsmanship,
widespread acceptance of codes of acceptable conduct, adequate sur-
veillance of spectators and ample security to respond quickly to threat-
ening misbehavior, incident tracking and data collection over time,

¢ C. BRowN, The Ultimate Scrum, in N.Y. Times Magazine, June 19, 2016, p. 32, 35.
Cfr. also The National Center for Spectator Safety and Security, How to Prevent Fan
Violence at Sporting Events, Gameday Security, Feb. 2015.

7 What follows is drawn from a variety of sources, one of the most succinct of which
is T. D. MADENSEN, |. E. Eck, Spectator Violence in Stadiums, in Problem-Oriented Guides
for Police, Problem-Specific Guides Series, No. 54 (Center for Problem-Oriented Polic-
ing 2008).
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limitations on the sale and distribution of alcoholic beverages in sta-
diums, ritualized courtesy between competing teams, immediate ejec-
tion of disruptive fans, effective sanctions for acts of violence, ex-
clusion of recidivist perpetrators of unscriptable conduct, coopera-
tion among clubs and teams (also national federations, and govern-
ments) to avoid and respond to acts of violence, and collaboration
between event organizers and the media to generate a wholesome at-
titude towards competition among the public®.

2. In 1984 and early 1985 a series of deadly and severely damag-
ing acts of violence by spectators, mostly English nationals, culmi-
nated in the Heysel Stadium disaster in Brussels, Belgium’. An hour
before the 1985European Cup Final between Italy’s Juventus and
England’s defending champions from Liverpool, the latter’s support-
ers breached a fence that had been deliberately erected to separate
them from a neutral area beyond which were Juventus fans. When
the Liverpool fans attacked them, they sought to escape by running
toward a concrete retaining wall, crushing many people and result-
ing in a collapse of the wall. Some 39 fans were killed and 600 in-
jured. The Heysel Stadium disaster involved all of the psychological,
environmental and political factors that were identified earlier in this
essay.

In the aftermath of this disaster, UEFA, governed by its own body
of authority'®, banned all English football clubs from European com-
petition. The ban was only lifted after five years, with an additional
three-year suspension imposed on the Liverpool club that was later
reduced to one year. Several Liverpool fans were imprisoned after
convictions for manslaughter, initially for three years but later for
four to five years after a successtul appeal by Belgian prosecutors'’.

$ Cfr,, e.g., Australian Institute of Criminology, Spectator Violence, Part 1. Profession-
alSporting Events, Research in Practice, 12, 2010; D. MADENSEN, J. E. Eck, Spectator Vi-
olence in Stadiums, cit.

? Cfr. N.Y. Times, May 30, 1985, p. 1.

19 Today this body of authority includes the Regulations of the UEFA European
Football Championship, the UEFA Disciplinary Regulations, the UEFA Organisational
Regulations, and the UEFA Statutes. Also pertinent are the Laws of the Game of the
International Federation of Football Associations (FIFA).

! J. Jackson, The Witnesses, in Observer, 3¢ April 2015.
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A variety of responsive measures followed, in addition to the club
suspensions and criminal penalties’”. But something more at the in-
ternational level needed to be done. That something took the form
of immediate action by the Council of Europe to draft and open for
signature a Convention on Spectator Violence and Misbehaviour at
Sports Events and in particular at Football Matches®. This agree-
ment, which was completed quickly in 1985, is binding on 41 Eu-
ropean states today.

In 2016 the Council of Europe opened for signature a Conven-
tion on an Integrated Safety, Security and Service Approach at Foot-
ball Matches and Other Sports Events'*. This agreement, with 14 ini-
tial signatories, is intended eventually to replace the convention on
spectator violence and misbehavior. It focuses more on preventing vi-
olations before they develop or escalate and on close coordination
and cooperation between local, national and international bodies, both
public and private, to ensure overall safety, security and service in
and around sports venues. The convention therefore aims to promote
the hospitality and safety of spectators inside and outside stadiums;
improve dialogue between the police, local authorities, football clubs
and supporters; strengthen international police cooperation; and pre-
vent and punish hooliganism through effective measures.

Ironically, the 2016 convention emerged just after violence broke
out in France at the time of the 2016 UEFA European Champi-
onships in football/soccer. It was therefore acknowledged that the
problem of violence must remain the focus of efforts in Europe to
ensure safety, security and service to spectators in sports events. The
1985 convention itself has three main themes: cooperation, preven-
tion and repression. The regional cooperation includes transferring
proceedings to countries of residence of apprehended persons, extra-
diting persons suspected of violence or other criminal activity at sports
events, and transferring convicted persons to ‘the relevant country’.
Other provisions in the treaty provide for enforcement of security

12 These measures, largely in England, included a requirement of all-seater stadiums;
the installation of closed-circuit cameras, stadium black-listing of troublemakers, and ex-
tended bans of English clubs from European competition.

B ETS No. 120, Aug. 19, 1985, reproduced in 24 I.L.M. 1566 (1985) (hereinafter Eu-
ropean Convention on Spectator Violence).

4 CETS No. 218, 7% July 2016 (herein after 2016 Convention).
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measures at stadia; consultations in advance of potentially trouble-
some matches; control of ticket sales and (non) availability of alco-
holic beverages; and information sharing, particularly among police.

The 1985 convention met with several early responses. For ex-
ample, in 1987, two years after the treaty entered into force, the
British House of Lords granted extradition of 26 English soccer fans
to stand trial in Belgium for their alleged incitement of the Heysel
Stadium tragedy®. The willingness of the British to extradite their
own nationals (not a common practice) was an early measure of the
seriousness with which state parties to the convention have responded
to the problem of spectator violence as an offense against human
rights.

The 1985 convention also establishes a Standing Committee to
monitor its implementation and to address fundamental issues such
as racism, racial intolerance and xenophobia in sports. It meets an-
nually at either the Council of Europe headquarters in Strasbourg or
in a host country before the opening of an event. The Standing Com-
mittee’s numerous recommendations, resolutions, declarations, and in-
structive publications have ranged from pronouncements against racism,
xenophobia and racial intolerance in sport to the role of local and
regional authorities in combatting hooliganism at sports events. Dur-
ing major international competition an ad hoc working group is set
up within the Standing Committee to evaluate the efficacy of secu-
rity provisions and, after the competition, to evaluate lessons learned'®.

In 2015 the Standing Committee adopted a comprehensive Rec-
ommendation on safety, security and service at football matches and
other sports events'”. Taking an integrated approach to a wide array
of safety, security and services concerns, as later articulated in the
2016 Convention', it replaces all recommendations, resolutions and
statements adopted by the Standing Committee since its establish-
ment. As in the 1985 and 2016 conventions, the specific references

5 Int’l Herald Trib., 14" July 1987, at 2. Cfr. also text at notes 11-13.

1 Cfr. European Convention on Spectator Violence, supra note 15.

7 Council of Europe, Standing Committee (T-RV), European Convention on Spec-
tator Violence and Misbehaviour at Sports Events and in Particular at Football Matches,
Recommendation Rec. (2015) I of the Standing Committee on Safety, Security and Serv-
ice at Football Matches and Other Sports Events, 18 June 2016.

182016 Convention, supra note 16.
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to football in the title and text of the Recommendation highlight the
dominant role of that sport in Europe and its centrality in address-
ing concerns about threats to the safety and integrity of all Euro-
pean sports competition.

The Standing Committee has also taken specific action to assist
in preventing and responding to spectator events in both national and
international spheres. For example, in 2008 and 2009 the committee
organized a consultative visit by representatives of the Council of
Europe to Serbia. That country and its soccer clubs and national
teams had suffered from incidents of violence at and near sports ven-
ues, and its government had expressed an interest in preventing fur-
ther violence and in making sports facilities family-friendly. The visit
resulted in a substantial report”, including 22 recommendations to
the Serbian government that ranged from enacting specific legislation
on stadium-control rooms, CCTYV, safety officers and stewarding of
events to investing in a social-educational action plan to socialize
youth in best practices.

3.1. The Serbian authorities appear to have been still in the process
of implementing the recommendations resulting from the Council of
Europe’s consultative visit at the time, six years later, of a qualifying
match for the UEFA 2016 European Championship. That match took
place on October 14, 2014 in Belgrade’s Partizan Stadium between
the Serbian and Albanian national teams. Even though these neigh-
boring countries were political adversaries, their respective national
teams each had been assigned to Group I in the qualifier. The focus
of their mutual animosity was of course the status of Kosovo, the
predominantly Albanian ethnic province of Serbia that broke away
and declared its independence during the first decade of the twenty-
first century®.

UEFA, as the organizing body, had been sensitive to such geopo-
litical tensions by deliberately assigning such adversaries as Armenia
and Azerbajjan and Gibraltar and Spain to different groups in ear-

¥ Council of Europe, Serbia Advisor Team, Report of the Consultative Visit to Ser-
bia on the Implementation of the Convention 19-21 November 2008, T-RV (2009) 3.

% For a succinct legal summary of the exercise of self-determination by the Koso-
vars, cfr. A. Kaczorowska, Ireland, Public International Law 602-07 (5" ed. 2015).
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lier qualifiers. But neither the Albanian nor Serbian national football
associations (the FAA and FAS, respectively) protested their inclu-
sion in the same group. The usual plans for a qualifying match there-
fore generally went ahead although both national associations agreed
with UEFA to prohibit Albanian fans from attending the games. De-
spite this precaution, the game erupted in violence instigated by Ser-
bian spectators and a supporter of the Albanian team who was lo-
cated outside the stadium?'.

The violence all began early on game day when the FAA informed
the UEFA match delegate that its president had been hit by a piece
of concrete, that the team’s bus had been pelted with stones, and,
later, that their athletes were targeted with small coins, lighters and
other objects. Within the stadium Serbian fans greeted the Albanian
team with chants of «kill the Albanians», whistled and chanted dur-
ing the Albanian national anthem, and, in the opening moments of
the game itself, burned the flag of NATO, of which Albania is a
member and which had been instrumental in the Kosovar insurrec-
tion against Serbia. As the game continued, flares and bottles were
hurled from the stands toward Albanian players. Consequently, in
the 42" minute with a 0-0 score, the English referee temporarily sus-
pended the game for the second time.

During the pause, a small, remote-controlled quadcopter drone
appeared over the stadium. It bore an elaborate flag of Albanian pa-
triots and patriotic symbolism as well as a map of Greater Albania,
including Kosovo. After a Serbian defender snatched the flag, a brawl
ensued that engaged players from both teams, as well as Serbian fans,
Serbian stewards of the competition and other sports personnel. Af-
ter a 30-minute delay the game was finally abandoned.

3.2. The following day UEFA started disciplinary proceedings
against both national football associations”. Under UEFA Discipli-
nary Regulations (DR), UEFA officials prevailed in their claim that
the FAA had violated UEFA rules by refusing to return to the play-

21 What follows is drawn from Football Ass’n of Albania v. UEFA & Football As-
s'n of Serbia, CAS 2015/A/3874 (Court of Arbitration for Sport) 7-31 (hereinafter CAS
2015/A/3874).

22 CAS 2015/A/3874, supra note 23, 38.
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ing field after the second suspension® of the game and for the attri-
bution of the provocative banner to it**. UEFA’s claim against the
FAS involved the attribution to it, consistent with UEFA rules, of
the offenses committed by ostensibly local, presumably Serbian, spec-
tators. These offenses included crowd disturbances, the projection of
flares and other objects onto the playing field, invasion of it by the
spectators, assaults by them of Albanian players and inadequate or-
ganization and supervision of stadium security®.

After hearing arguments by representatives of both the FAA and
the FAS, the UEFA Control, Ethics and Disciplinary Body (CEDB)
ruled the next day as follows: that Albania had abandoned and there-
fore forfeited the match, resulting in a prescribed 3-0 loss* and a fine
of € 100,000 for the drone and illicit banner?,and that Serbia would
lose three points in the Group qualifying round, would have to play
its next two home games behind closed doors, and would also be
fined € 100,000,

Both nati